Lawmakers To CMS: Insulate ACOs From Fraud They Didn’t Commit
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House Ways & Means health subcommittee Chair Vern Buchanan (R-FL) and other
GOP lawmakers are applauding CMS for efforts to tackle waste, fraud and abuse, but
they say the agency needs to quickly make sure that accountable care organizations
are not penalized when Medicare fraud occurs. Their letter to CMS Administrator
Mehmet Oz echoes stakeholders’ push to ensure ACOs do not take a financial hit due to
the dramatic increase in Medicare spending on skin substitutes in recent years that
CMS says was driven by abusive practices.

The lawmakers, including Reps. Greg Murphy (R-NC) and Claudia Tenney (R-NY), point
out how ACOs promote coordinated care, save Medicare money and incentivize
providers to improve outcomes, but the program’s structure, which makes the ACO
responsible for all of a patient’s costs, leave the groups vulnerable in cases of fraud,
waste and abuse. And the spike in fraudulent skin substitute billing is only the latest
threat to ACOs financial stability, they suggest.

“‘As Members of Congress committed to safeguarding Medicare’s integrity and
protecting vulnerable beneficiaries, we believe immediate action is critical to prevent
such fraud from undermining value-based care models like ACOs,” they write.

“As our health system continues shifting toward value-based care, it is critical that ACOs
are supported, not discouraged, by federal policy,” Buchanan says in a separate
release.

Making ACOs accountable for fraudulent activities they did not commit would weaken
their ability to invest in patents, coordinate with providers and deliver care, he adds.

Spending on skin substitutes jumped from $256 million in 2019 to $10 billion in
2024, CMS said in fact sheet on the Medicare physician pay rule. Spending is
expending to reach more than $15 billion in 2025, according to a recent estimate
from the National Association of Accountable Care Organizations (NAACOS).

This increase, the agency says, was driven by “abusive pricing practices in the sector,
including the use of products with limited evidence of clinical value.” Further illustrating
the issue, CMS noted its Fraud Defense Operation Center stopped $185 million in
improper payments for skin substitutes.

CMS in the draft Medicare physician fee rule proposed to crack down on the spending
by reclassifying skin substitutes so they will no longer be reimbursed like biologics,
which pays the average sales price (ASP) plus 6% and will instead be paid under the
PFS as “incident to supplies.”



CMS finalized the rule in November with only minor changes -- and the agency expects
the policy shift will reduce Medicare spending on the product by 90% and gross FFS
spending for skin substitutes services by $19.6 billion.

ACO stakeholders, who had clocked the spending increases and brought it to the
attention of CMS and other agencies, were thrilled CMS followed through and finalized
the payment shift.

And while the new policy should address the situation in future years, ACOs want CMS
to make sure organizations are not penalized for the dramatic spending growth in
previous years -- particularly in the last quarter of 2024 and throughout 2025, sources
say.

One of the amazing benefits of accountable care organizations is that they’re
tasked with managing population health -- and so they’re closer to patient data,
Mara McDermott, CEO of Accountable for Health (A4Health), says, explaining how the
ACOs were able to identity the issue. This lets them more easily spot and monitor
aberrant claims patterns; they essentially serve as an early warning system to potential
fraud, waste or abuse, she tells Inside Health Policy.

The National Association of Accountable Care Organizations (NAACOS) made
similar points in comments on the proposed Medicare pay policy.

“ACOs regularly analyze Part A, B, and D claims on their assigned patients to find gaps
in patients’ care, opportunities for clinical interventions, and trends in costs and
utilizations in their populations overall. It is through these efforts that ACOs recognize
anomalous spending and report suspected fraudulent billing to CMS and the HHS Office
of Inspector General (OIG),” NAACOS said.

“It is imperative that ACOs are held harmless for the very fraud, waste, and abuse they
diligently work to identify and curb,” the lobby added. “Fraudulent Medicare spending
penalizes ACOs for expenditures outside their control and jeopardizes the continued
participation of clinicians, hospitals, and other health care providers.

The financial hit will be extremely bad for some organizations, but for others it could be
“business ending,” McDermott says. An ACO that has one patient with nearly $10 million
in skin substitute claims could wreak havoc on practices.

McDermott also stresses that the sicker and frailer the patient, the more likely there will
be fraud, waste and abuse. Small organizations that take care of very frail patients that
have wound care needs are particularly vulnerable to fraud, she says.

McDermott also co-authored an article in Health Affairs that underscores how ACOs are
well-equipped to root out fraud, waste and abuse.



“ACOs constantly monitor claims feeds on their assigned patients to identify gaps in
care and unusual spending patterns and adjust resources to correct those gaps or
patterns. For example, ACOs have deployed care management techniques, educated
their patients and providers about the challenges of skin substitutes and their referral
patterns, and established their own wound care services in certain cases to ensure
high-quality care,” wrote McDermott and co-authors Will Robinson, senior vice president
of accountable care at HarmonyCares, and Kris Smith, senior vice president of
population health management and chief medical officer at CareConnect.

But, the piece adds, ACOS in fee-for-service Medicare lack tools available to private
payers like prior authorization and network restrictions, and must let patients get
services from any -- whether that provider works with the ACO or not. This means, while
ACOs may quickly uncover fraud, waste and abuse, their ability to stop payments to a
particular provider is limited.

“Given these features of traditional Medicare and because ACO benchmarks are based
on both historic and realized spending during the performance period, further
safeguards must be built to maintain incentives for high-value care while removing
responsibility for claims beyond an ACO’s management,” the article says.

Policy ideas

Last June, after the NACOOS discovered that billing for catheters had increased to $3.1
billion in 2023 from just $131 million two years earlier, CMS addressed the problem in a
rule on “significant, anomalous and highly suspect” (SAHS) claims, including by
removing certain codes from their benchmark calculations.

The trio of GOP lawmakers recommend excluding claims with documented fraud
and updating criteria for the SAHS.

Other ideas include auditing the claims data earlier and ensuring that any tips that
ACOs forward to CMS are acknowledged and addressed.

The Health Affairs brief offers a several solutions as well, including adjusting ACO
benchmarks to account for any spending spikes not otherwise captured, and providing
ACOs additional time to “reopen” financial settlements so that fraudulent claims can be
removed from their financial accountability. CMS should also revise its stop-loss
protection policies, the brief says.



