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The White House is reviewing a draft regulation expected to tweak the federal 

process for determining whether a state can levy provider taxes -- a move likely to 

upend California and New York budgets and that comes as Congress is considering 

cracking down on states’ ability to finance their share of Medicaid spending by 

drawing down. 
 
Both California and New York got approval to levy taxes on managed care 

organizations, even though CMS found that the taxes were higher on Medicaid than 

non-Medicaid plans, and not generally distributive as required, because the states’ 

request met another statistical test. The agency in December told both states that it 

would issue new rulemaking to address the situation and warned they may need to 

change their tax structure to comply with the new regulations. 
 
Paragon Health Institute President Brian Blase, who supports ending or further 

restricting use of provider taxes and who blasted the Biden administration for 

approving state financing schemes, says CMS’ forthcoming rule is a good start. 
 
“The Trump administration has a lot of Medicaid waste, fraud, abuse, and improper 

spending to clean up and starting a process to end these managed care tax scams 

is a very good start,” Blase says. 
 
Paragon has warned more states will use the same method to gain approval as 

California and New York unless the issue is addressed. 
 
The think tank wants Congress to either end states’ ability to charge provider taxes -

- a change that could save $612 billion over a decade -- or reduce the safe harbor 

from 6% to 3.5%, which is a policy former President Barack Obama included in his 

2012 budget and that Blase estimates could save about $200 billion. 
But stakeholders, including nursing homes and hospitals, argue the taxes are a 

legitimate method for financing Medicaid and any restrictions of the process would 

trigger harmful cuts to beneficiaries. 
 
The draft rule, “Preserving Medicaid Funding for Vulnerable Populations -- Closing a 

Health Care-Related Tax Loophole,” landed at the White House Office of 

Management and Budget for review on Saturday (April 19). The rule initially 

https://nam12.safelinks.protection.outlook.com/?url=https%3A%2F%2Fnews-api.bloomberglaw.com%2Fv1%2Flink%3Fid%3D6zCD%252B57fXWMIm91i7vQhOg%253D%253D.wwIaTmcbBgDH7IJ8BjhPr0CDRTLhR2BcuP5drMTzBequbwBTFy3Uc1d5yUsG7fihi3l1QyBQwh08OIJJIZW94TXASGe4Ka8og3YTzmO78%252B%252FLgO%252FM1cmAdTf4YrhwwP%252Fl0L9JtmVWuJ9tMWHCnajO4qDqm7T4FnuHzOxUgpIo08OLhFja%252BWfGNwGM7nTQuHaUpkLMaB9bw1gC4V3ompcwTQ%253D%253D.0&data=05%7C02%7CMakerly.Duarte%40shcare.net%7Ce854e3cd94cb44477c2c08dd82681709%7C9b9790ee2fe14cf8a3451c47c79aef30%7C0%7C0%7C638810105772530092%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C0%7C%7C%7C&sdata=OJZ7ludmH3yD9XfcW73OG0ynSCeSz7dUQJ8VNSnX15E%3D&reserved=0
https://nam12.safelinks.protection.outlook.com/?url=https%3A%2F%2Fnews-api.bloomberglaw.com%2Fv1%2Flink%3Fid%3D6zCD%252B57fXWMIm91i7vQhOg%253D%253D.wwIaTmcbBgDH7IJ8BjhPr0CDRTLhR2BcuP5drMTzBequbwBTFy3Uc1d5yUsG7fihi3l1QyBQwh08OIJJIZW94TXASGe4Ka8og3YTzmO78%252B%252FLgO%252FM1cmAdTf4YrhwwP%252Fl0L9JtmVWuJ9tMWHCnajO4qDqm7T4FnuHzOxUgpIo08OLhFja%252BWfGNwGM7nTQuHaUpkLMaB9bw1gC4V3ompcwTQ%253D%253D.0&data=05%7C02%7CMakerly.Duarte%40shcare.net%7Ce854e3cd94cb44477c2c08dd82681709%7C9b9790ee2fe14cf8a3451c47c79aef30%7C0%7C0%7C638810105772530092%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C0%7C%7C%7C&sdata=OJZ7ludmH3yD9XfcW73OG0ynSCeSz7dUQJ8VNSnX15E%3D&reserved=0


appeared in the Fall 2024 agenda, which said it would “update existing regulations 

that govern the process for States to obtain a waiver of the statutory requirements 

that health care-related taxes are broad based and uniform to ensure that taxes 

passing the statistical test are generally redistributive.” 
 
At issue is states’ ability to charge taxes on certain providers, including hospitals, 

nursing homes and managed care organizations, and use the revenue to draw 

down more federal Medicaid matching funds. 
Federal law requires taxes to be broad-based and uniform but can seek waivers 

from those parameters to charge certain providers up to 6% of net patient revenue. 

Those taxes must also be “generally redistributive,” and the amount of tax cannot 

be directly related to Medicaid payments, KFF explains in a recent brief. 
 
California requested permission in 2023 to tax managed care organizations (MCOs) 

to help pay for expanded coverage and reimbursement in Medi-Cal and to establish 

a state health affordability fund. 
 
In its approval letter to California, CMS said that the tax is higher on Medicaid plans 

than other MCOs and does not appear generally redistributive as required. The 

agency made clear that it only approved the request because it had no choice: a 

rule finalized in 1993 requires any tax that meets a statistical test be automatically 

approved -- and California met that threshold. 
 
California may need to restructure the tax to comply with future regulations, the 

agency said. 
 
In 2024, California requested permission to increase the already approved MCO tax 

--revenue from which the state planned to use to fund coverage for undocumented 

residents aged 18 to 49, and to remove the Medicaid asset test. CMS once again 

found the waiver would not be generally redistributive, yet the Biden 

administration approved the tax based on the process set in the final 1993 rule 

while reiterating its plans to update that rule. 
 
“By design, this tax disproportionately burdens the Medicaid program while 

minimizing the tax cost of MCOs that serve relatively low percentages of Medicaid 

individuals,” the agency said in the December letter. “CMS intends to take imminent 

action to develop and propose new regulatory requirements through the notice-

and-comment rulemaking process to address this issue. Furthermore, CMS 

recommends that California carefully consider how to mitigate or avoid any 



possible budgetary and program challenges that could result from the intended 

rulemaking.” 
 
The agency also gave New York permission to levy an MCO tax and issued a similar 

warning 
 
 

 


