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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AGNESIAN HEALTHCARE, INC

DBA SSM HEALTH ST. AGNES HOSPITAL —
FOND DU LAC

12800 Corporate Hill

St. Louis, MO 63131-1845

AHS CLAREMORE HOSPITAL

D/B/A HILLCREST HOSPITAL CLAREMORE
340 Seven Springs Way, Suite 100

Brentwood, TN 37027

AHS CUSHING HOSPITAL D/B/A HILLCREST
HOSPITAL CUSHING

340 Seven Springs Way, Suite 100

Brentwood, TN 37027

AHS HENRYETTA HOSPITAL D/B/A HILLCREST
HOSPITAL HENRYETTA

340 Seven Springs Way, Suite 100

Brentwood, TN 37027

AHS HILLCREST MEDICAL CENTER, LLC
D/B/A HILLCREST MEDICAL CENTER
340 Seven Springs Way, Suite 100

Brentwood, TN 37027

AHS PRYOR HOSPITAL D/B/A HILLCREST
HOSPITAL PRYOR

340 Seven Springs Way, Suite 100

Brentwood, TN 37027

AHS SOUTHCREST HOSPITAL D/B/A HILLCREST
HOSPITAL SOUTH

340 Seven Springs Way, Suite 100

Brentwood, TN 37027

ALAMEDA HEALTH SYSTEM
D/B/A ALAMEDA HOSPITAL
55 Harrison Street, 6th Floor
Oakland, CA 94607

N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N
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ALAMEDA HEALTH SYSTEM
D/B/A HIGHLAND HOSPITAL
55 Harrison Street, 6th Floor
Oakland, CA 94607

ATHENS HOSPITAL, LLC D/B/A UT HEALTH EAST
TEXAS ATHENS HOSPITAL

340 Seven Springs Way, Suite 100

Brentwood, TN 37027

ATLANTICARE HEALTH SYSTEM, INC
D/B/A ATLANTICARE REGIONAL MEDICAL
CENTER

1925 Pacific Avenue

Atlantic City, NJ 08401

BAILEY MEDICAL CENTER, LLC D/B/A
BAILEY MEDICAL CENTER

340 Seven Springs Way, Suite 100
Brentwood, TN 37027

BENEFIS HOSPITALS, INC.
1101 26th Street South
Great Falls, MT 59405

BSA HOSPITAL, LLC D/B/A BSA HOSPITAL
340 Seven Springs Way, Suite 100
Brentwood, TN 37027

CARTHAGE HOSPITAL, LLC D/B/A
UT HEALTH CARTHAGE HOSPITAL
340 Seven Springs Way, Suite 100
Brentwood, TN 37027

CHHP HOLDINGS 11, LLC
2623 Slauson Avenue
Huntington Park, CA 90255

CHINESE HOSPITAL ASSOCIATION
D/B/A CHINESE HOSPITAL

845 Jackson Street

San Francisco, CA 94133

CHRISTUS GOOD SHEPHERD MEDICAL CENTER —
MARSHALL
700 E Marshall Avenue

N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N
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Longview, TX 75601

CHRISTUS HEALTH ARK-LA-TEX
2600 St. Michael Drive
Texarkana, TX 75503-2372

CHRISTUS HEALTH CENTRAL LOUISIANA

D/B/A CHRISTUS ST. FRANCES CABRINI HOSPITAL
919 Hidden Ridge

Irving, TX 75038

CHRISTUS HEALTH NORTHERN LOUISIANA
D/B/A CHRISTUS SHUMPERT MEDICAL CENTER
919 Hidden Ridge

Irving, TX 75038

CHRISTUS HEALTH SOUTHEAST TEXAS
2830 Calder Avenue
Beaumont, TX 77702-1809

CHRISTUS MOTHER FRANCES HOSPITAL — TYLER
800 E. Dawson
Tyler, TX 75701

CHRISTUS SANTA ROSA HOSPITAL
100 NE Loop 410, Suite 800
San Antonio, TX 78216

CHRISTUS SANTA ROSA HOSPITAL — SAN MARCOS
100 NE Loop 410, Suite 800
San Antonio, TX 78216

CHRISTUS SPOHN HEALTH SYSTEM
CORPORATION

613 Elizabeth Street, 3rd Floor Suite 300
Corpus Christi, TX 78404

CLARA MAASS MEDICAL CENTER
1 Clara Maass Drive
Belleville, NJ 07109

COMMUNITY MEDICAL CENTER, INC.
99 Highway 37 West
Toms River, NJ 08755

COOPERMAN BARNABAS MEDICAL CENTER INC.
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94 Old Short Hills Road
Livingston, NJ 07039

COUNTY OF MONTEREY

D/B/A NATIVIDAD MEDICAL CENTER
1441 Constitution Boulevard

Salinas, CA 93906

CPH HOSPITAL MANAGEMENT, LLC
13100 Studebaker Road
Norwalk, CA 90650

EL CAMINO HOSPITAL
2500 Grant Road
Mountain View, CA 94040

ELADH, L.P.
4060 Whittier Boulevard
Los Angeles, CA 90023

EMANATE HEALTH FOOTHILL
PRESBYTERIAN HOSPITAL

140 West College Street

Covina, CA 91723

EMANATE HEALTH INTER-COMMUNITY
HOSPITAL

140 West College Street

Covina, CA 91723

ENLOE MEDICAL CENTER
1531 Esplanade
Chico, CA 95926

EPHRATA COMMUNITY HOSPITAL
169 Martin Avenue
Ephrata, PA

GARDENA HOSPITAL, L.P.
1145 W. Redondo Beach Boulevard
Gardena CA 90247

GOOD SAMARITAN REGIONAL HEALTH CENTER
DBA SSM HEALTH GOOD SAMARITAN
HOSPITAL - MOUNT VERNON

12800 Corporate Hill

N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N S N N
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St. Louis, MO 63131-1845

GRADY MEMORIAL HOSPITAL
3430 OhioHealth Parkway
Columbus, OH 43202

HENDERSON HOSPITAL, LLC D/B/A UT HEALTH
EAST TEXAS HENDERSON PHYSICIAN CLINIC
340 Seven Springs Way, Suite 100

Brentwood, TN 37027

HH KILLEEN HEALTH SYSTEM, LLC

D/B/A SETON MEDICAL CENTER HARKER HEIGHTS
340 Seven Springs Way, Suite 100

Brentwood, TN 37027

JACKSONVILLE HOSPITAL, LLC
D/B/A UT HEALTH EAST TEXAS
JACKSONVILLE HOSPITAL

340 Seven Springs Way, Suite 100
Brentwood, TN 37027

JERSEY CITY MEDICAL CENTER, INC.
355 Grand Street,
Jersey City, NJ 07302

LOVELACE HEALTH SYSTEM, LLC

D/B/A LOVELACE MEDICAL CENTER DOWNTOWN
340 Seven Springs Way, Suite 100

Brentwood, TN 37027

LOVELACE HEALTH SYSTEM, LLC

D/B/A LOVELACE REGIONAL HOSPITAL-ROSWELL
340 Seven Springs Way, Suite 100

Brentwood, TN 37027

LOVELACE HEALTH SYSTEM, LLC
D/B/A LOVELACE WESTSIDE HOSPITAL
340 Seven Springs Way, Suite 100
Brentwood, TN 37027

LOVELACE HEALTH SYSTEM, LLC
D/B/A LOVELACE WOMEN'S HOSPITAL
340 Seven Springs Way, Suite 100
Brentwood, TN 37027

N N N N N N N N N N N S N N N N N N N SN N N N N N N N N N N N N N N N N N N N N N N N N N N
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MARICOPA COUNTY SPECIAL HEALTH CARE
DISTRICT D/B/A VALLEYWISE HEALTH

2601 East Roosevelt Street

Phoenix, AZ 85008

MARION GENERAL HOSPITAL
3430 OhioHealth Parkway
Columbus, OH 43202

MEDCENTRAL HEALTH SYSTEM D/B/A
OHIOHEALTH MANSFIELD HOSPITAL
3430 OhioHealth Parkway

Columbus, OH 43202

MEDICAL UNIVERSITY HOSPITAL AUTHORITY
D/B/A MEDICAL UNIVERSITY OF SOUTH
CAROLINA

169 Ashley Avenue

Charleston, SC 29425

MEDICAL UNIVERSITY HOSPITAL AUTHORITY
D/B/A MUSC HEALTH BLACK RIVER MEDICAL
CENTER

169 Ashley Avenue

Charleston, SC 29425

MEDICAL UNIVERSITY HOSPITAL AUTHORITY
D/B/A MUSC HEALTH CHESTER MEDICAL CENTER
169 Ashley Avenue

Charleston, SC 29425

MEDICAL UNIVERSITY HOSPITAL AUTHORITY
D/B/A MUSC HEALTH COLUMBIA MEDICAL
CENTER

169 Ashley Avenue

Charleston, SC 29425

MEDICAL UNIVERSITY HOSPITAL AUTHORITY
D/B/A MUSC HEALTH FLORENCE MEDICAL
CENTER

169 Ashley Avenue

Charleston, SC 29425

MEDICAL UNIVERSITY HOSPITAL AUTHORITY
D/B/A MUSC HEALTH KERSHAW MEDICAL
CENTER

N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N
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169 Ashley Avenue
Charleston, SC 29425

MEDICAL UNIVERSITY HOSPITAL AUTHORITY
D/B/A MUSC HEALTH MARION MEDICAL CENTER
169 Ashley Avenue

Charleston, SC 29425

MONMOUTH MEDICAL CENTER, INC.
300 Second Avenue
Long Branch, NJ 07740

MONMOUTH MEDICAL CENTER, INC.
D/B/A MONMOUTH MEDICAL CENTER
SOUTHERN CAMPUS

600 River Avenue

Lakewood, NJ 08701

MONTCLAIR HOSPITAL, LLC D/B/A HACKENSACK
MERIDIAN HEALTH, MOUNTAINSIDE

MEDICAL CENTER

340 Seven Springs Way, Suite 100

Brentwood, TN 37027

NEWARK BETH ISRAEL MEDICAL CENTER, INC.
201 Lyons Avenue
Newark, NJ 07112

NORTHBAY HEALTHCARE GROUP
DBA: NORTHBAY MEDICAL CENTER
OR VACAVALLEY HOSPITAL

1200 B. Gale Wilson Boulevard

Fairfield, CA 94533

OHIOHEALTH BERGER HOSPITAL, LLC
3430 OhioHealth Parkway,
Columbus, Ohio 43202

OHIOHEALTH CORPORATION D/B/A DOCTORS
HOSPITAL

3430 OhioHealth Parkway,

Columbus, Ohio 43202

OHIOHEALTH CORPORATION
D/B/A DUBLIN METHODIST HOSPITAL
3430 OhioHealth Parkway,

N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N



Case 1:24-cv-02076 Document 1 Filed 07/16/24 Page 8 of 49

Columbus, Ohio 43202

OHIOHEALTH CORPORATION D/B/A
GRANT MEDICAL CENTER

3430 OhioHealth Parkway,

Columbus, Ohio 43202

OHIOHEALTH CORPORATION

D/B/A RIVERSIDE METHODIST HOSPITAL
3430 OhioHealth Parkway,

Columbus, Ohio 43202

OREGON HEALTH & SCIENCES UNIVERSITY
3181 Southwest Sam Jackson Park Road
Portland, OR 97239

OSU MEDICAL CENTER
744 West 9th Street
Tulsa, OK 74127

PALOMAR HEALTH

D/B/A PALOMAR MEDICAL CENTER ESCONDIDO
2125 Citracado Parkway, Suite 300

Escondido, CA 92029

PALOMAR HEALTH

D/B/A PALOMAR MEDICAL CENTER POWAY
2125 Citracado Parkway, Suite 300

Escondido, CA 92029

PASCACK VALLEY HOSPITAL

D/B/A HACKENSACK MERIDIAN HEALTH,
PASCACK VALLEY MEDICAL CENTER
340 Seven Springs Way, Suite 100

Brentwood, TN 37027

PHYSICIANS SURGICAL HOSPITALS, LLC
D/B/A QUAIL CREEK SURGICAL HOSPITAL
340 Seven Springs Way, Suite 100

Brentwood, TN 37027

ROBERT WOOD JOHNSON UNIVERSITY HOSPITAL
AT HAMILTON, INC.

1 Hamilton Health Place,

Hamilton, NJ 08690

N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N
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ROBERT WOOD JOHNSON UNIVERSITY
HOSPITAL RAHWAY, A NEW JERSEY NONPROFIT
CORPORATION

865 Stone Street

Rahway, NJ 07065

ROBERT WOOD JOHNSON UNIVERSITY
HOSPITAL, INC.

1 Robert Wood Johnson Place

New Brunswick, NJ 08901

ROBERT WOOD JOHNSON UNIVERSITY
HOSPITAL, INC.

D/B/A ROBERT WOOD JOHNSON UNIVERSITY
HOSPITAL SOMERSET

110 Rehill Avenue

Somerville, NJ 08876

SAINT FRANCIS HOSPITAL MUSKOGEE, INC.
6600 South Yale Avenue, Suite 400
Tulsa, OK 74136

6600 South Yale Avenue, Suite 400
Tulsa, OK 74136

SAINT FRANCIS HOSPITAL VINITA, INC.
6600 South Yale Avenue, Suite 400
Tulsa, OK 74136

SAINT FRANCIS HOSPITAL, INC.
6600 South Yale Avenue, Suite 400
Tulsa, OK 74136

SALINAS VALLEY MEMORIAL HEALTHCARE
SYSTEM

450 East Romie Lane

Salinas, CA 93901

SAN JOAQUIN COUNTY
44 North San Joaquin Street
Sixth Floor, Suite 640
Stockton, CA 95202

SOUTHERN ILLINOIS HOSPITAL SERVICES

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
|
SAINT FRANCIS HOSPITAL SOUTH, L.L.C. )
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
D/B/A MEMORIAL HOSPITAL OF CARBONDALE )
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1239 E. Main Street, PO Box 3988
Carbondale, IL 62902-3988

SSM HEALTH CARE OF OKLAHOMA

DBA SSM HEALTH SAINT ANTHONY HOSPITAL —
OKLAHOMA CITY

12800 Corporate Hill

St. Louis, MO 63131-1845

SSM HEALTH CARE OF OKLAHOMA

DBA SSM HEALTH ST. ANTHONY HOSPITAL —
MIDWEST (ALLIANCEHEALTH MIDWEST)
12800 Corporate Hill

St. Louis, MO 63131-1845

SSM HEALTH CARE OF WISCONSIN, INC.
DBA SSM HEALTH SAINT CLARE HOSPITAL —
BARABOO

12800 Corporate Hill

St. Louis, MO 63131-1845

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

SSM HEALTH CARE OF WISCONSIN, INC. )
DBA SSM HEALTH SAINT MARY’S )
HOSPITAL — JANESVILLE )
12800 Corporate Hill )
St. Louis, MO 63131-1845 )
)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

SSM HEALTH CARE OF WISCONSIN, INC.
DBA SSM HEALTH SAINT MARY’S
HOSPITAL — MADISON

12800 Corporate Hill

St. Louis, MO 63131-1845

SSM HEALTH CARE ST. LOUIS DBA

SSM HEALTH DEPAUL HOSPITAL - ST. LOUIS
12800 Corporate Hill

St. Louis, MO 63131-1845

SSM HEALTH CARE ST. LOUIS
DBA SSM HEALTH SAINT MARY’S
HOSPITAL - SAINT LOUIS

12800 Corporate Hill

St. Louis, MO 63131-1845

SSM HEALTH CARE ST. LOUIS
DBA SSM HEALTH ST. CLARE HOSPITAL — FENTON

10
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12800 Corporate Hill
St. Louis, MO 63131-1845

SSM HEALTH CARE ST. LOUIS

DBA SSM HEALTH ST. JOSEPH HOSPITAL —
LAKE SAINT LOUIS

12800 Corporate Hill

St. Louis, MO 63131-1845

SSM HEALTH CARE ST. LOUIS DBA SSM HEALTH
ST. JOSEPH HOSPITAL — SAINT CHARLES

12800 Corporate Hill

St. Louis, MO 63131-1845

SSM HEALTH ST. ANTHONY SHAWNEE HOSPITAL
DBA SSM HEALTH ST. ANTHONY

HOSPITAL — SHAWNEE

12800 Corporate Hill

St. Louis, MO 63131-1845

SSM REGIONAL HEALTH SERVICES

DBA SSM HEALTH ST. MARY’S HOSPITAL —
JEFFERSON CITY

12800 Corporate Hill

St. Louis, MO 63131-1845

SSM-SLUH, INC DBA SSM HEALTH SAINT LOUIS
UNIVERSITY HOSPITAL

12800 Corporate Hill

St. Louis, MO 63131-1845

SUTTER BAY HOSPITALS DBA ALTA BATES
MEDICAL CENTER

2000 Powell Street, 10th Floor

Emeryville, CA 94608

SUTTER BAY HOSPITALS DBA ALTA BATES
SUMMIT MEDICAL CENTER

2000 Powell Street, 10th Floor

Emeryville, CA 94608

SUTTER BAY HOSPITALS DBA CALIFORNIA
PACIFIC MEDICAL CENTER

2000 Powell Street, 10th Floor

Emeryville, CA 94608

N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N
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SUTTER BAY HOSPITALS DBA CPMC R.K. DAVIS
MEDICAL CENTER

2000 Powell Street, 10th Floor

Emeryville, CA 94608

SUTTER BAY HOSPITALS DBA EDEN
MEDICAL CENTER

2000 Powell Street, 10th Floor
Emeryville, CA 94608

SUTTER BAY HOSPITALS DBA MILLS-PENINSULA
MEDICAL CENTER

2000 Powell Street, 10th Floor

Emeryville, CA 94608

SUTTER BAY HOSPITALS DBA NOVATO
COMMUNITY HOSPITAL

2000 Powell Street, 10th Floor

Emeryville, CA 94608

SUTTER BAY HOSPITALS DBA ST. LUKES
HOSPITAL

2000 Powell Street, 10th Floor

Emeryville, CA 94608

SUTTER BAY HOSPITALS DBA SUTTER DELTA
MEDICAL CENTER

2000 Powell Street, 10th Floor

Emeryville, CA 94608

SUTTER BAY HOSPITALS DBA SUTTER
MATERNITY & SURGERY CENTER OF
SANTA CRUZ

2000 Powell Street, 10th Floor

Emeryville, CA 94608

SUTTER BAY HOSPITALS DBA SUTTER MEDICAL
CENTER OF SANTA ROSA

2000 Powell Street, 10th Floor

Emeryville, CA 94608

SUTTER VALLEY HOSPITALS DBA MEMORIAL
MEDICAL CENTER

2700 Gateway Oaks Boulevard, Suite 200
Sacramento, CA 95833

N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N
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SUTTER VALLEY HOSPITALS DBA SUTTER
AUBURN FAITH HOSPITAL

2700 Gateway Oaks Boulevard, Suite 200
Sacramento, CA 95833

SUTTER VALLEY HOSPITALS DBA SUTTER
DAVIS HOSPITAL

2700 Gateway Oaks Boulevard, Suite 200
Sacramento, CA 95833

SUTTER VALLEY HOSPITALS DBA SUTTER
MEDICAL CENTER — SACRAMENTO

2700 Gateway Oaks Boulevard, Suite 200
Sacramento, CA 95833

SUTTER VALLEY HOSPITALS DBA SUTTER
ROSEVILLE MEDICAL CENTER

2700 Gateway Oaks Boulevard, Suite 200
Sacramento, CA 95833

SUTTER VALLEY HOSPITALS DBA SUTTER
SOLANO MEDICAL CENTER

2700 Gateway Oaks Boulevard, Suite 200
Sacramento, CA 95833

SUTTER VALLEY HOSPITALS DBA SUTTER TRACY
COMMUNITY HOSPITAL

2700 Gateway Oaks Boulevard, Suite 200

Sacramento, CA 95833

THE CHAMBERSBURG HOSPITAL
112 North 7th Street
Chambersburg, PA 17201

THE COOPER HEALTH SYSTEM, A NEW JERSEY
NON-PROFIT CORPORATION D/B/A COOPER
UNIVERSITY HOSPITAL

1 Cooper Plaza

Camden, NJ 08103

THE GOOD SAMARITAN HOSPITAL OF
LEBANON, PENNSYLVANIA

252 South 4th Street

Lebanon, PA 17042

N N N N N N N N N S N N N N N N N N N N N N N N N N N N N S N N N N N N N N N N N N N N N N

THE MONROE CLINIC, INC. DBA THE MONROE

13
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CLINIC HOSPITAL
12800 Corporate Hill
St Louis, MO 63131-1845

THE REGENTS OF THE UNIVERSITY OF
CALIFORNIA D/B/A SANTA MONICA UCLA
MEDICAL CENTER & ORTHOPAEDIC HOSPITAL
1111 Franklin Street, 8th Floor

Oakland, CA 94607

THE REGENTS OF THE UNIVERSITY OF
CALIFORNIA D/B/A UC DAVIS MEDICAL CENTER
1111 Franklin Street, 8th Floor

Oakland, CA 94607

THE REGENTS OF THE UNIVERSITY OF
CALIFORNIA D/B/A UC SAN DIEGO MEDICAL
CENTER

1111 Franklin Street, 8th Floor

Oakland, CA 94607

THE REGENTS OF THE UNIVERSITY OF
CALIFORNIA D/B/A UCI MEDICAL CENTER
1111 Franklin Street, 8th Floor

Oakland, CA 94607

THE REGENTS OF THE UNIVERSITY OF
CALIFORNIA D/B/A UCLA MEDICAL CENTER
1111 Franklin Street, 8th Floor

Oakland, CA 94607

THE REGENTS OF THE UNIVERSITY OF
CALIFORNIA D/B/A UCSF MEDICAL CENTER
1111 Franklin Street, 8th Floor

Oakland, CA 94607

THE VAN WERT COUNTY HOSPITAL
ASSOCIATION

3430 OhioHealth Parkway

Columbus, Ohio 43202

TOPEKA HOSPITAL, LLC D/B/A THE UNIVERSITY
OF KANSAS HEALTH SYSTEM-ST FRANCIS
CAMPUS

340 Seven Springs Way, Suite 100

Brentwood, TN 37027

N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N
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TRINITAS REGIONAL MEDICAL CENTER
225 Williamson Street
Elizabeth, NJ 07202

TUALITY HEALTHCARE (DBA HILLSBORO
MEDICAL CENTER)

335 SE 8th Avenue

Hillsboro, OR 97123

TUCSON MEDICAL CENTER
5301 East Grant Road
Tucson, AZ 85712

TULSA SPINE & SPECIALTY HOSPITAL, LLC D/B/A
TULSA SPINE & SPECIALTY

340 Seven Springs Way, Suite 100

Brentwood, TN 37027

TWIN CITIES SURGICAL HOSPITAL, LLC DBA
SUTTER SURGICAL HOSPITAL - NORTH VALLEY
455 Plumas Boulevard

Yuba City, CA 95991

N N N N N N N N N N N N N N N N N N N N N N N N N

TYLER REGIONAL HOSPITAL, LLC D/B/A UT
HEALTH EAST TEXAS TYLER REGIONAL HOSPITAL )
340 Seven Springs Way, Suite 100
Brentwood, TN 37027

UNIVERSITY OF TEXAS HEALTH SCIENCE CENTER
AT TYLER, LLC D/B/A UT HEALTH NORTH
CAMPUS TYLER

11937 US Highway 271

Tyler, TX 75708

WASHINGTON TOWNSHIP HEALTH CARE
DISTRICT

2000 Mowry Avenue

Fremont, CA 94538

WELLSPAN SURGERY & REHABILITATION
HOSPITAL

55 Monument Road

York, PA 17403

N N N N N N N N N N N N N N N N N N N N

YORK HOSPITAL

15
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1001 South George Street
York, PA 17403

Plaintiffs,
V.

XAVIER BECERRA, Secretary
United States Department of Health
and Human Services,

200 Independence Avenue, S.W.
Washington, DC 20201,

Defendant.

N N N N N N N N N N N N N N

COMPLAINT

The above-captioned Plaintiff hospitals (the “Hospitals™), by and through their undersigned
counsel, bring this action against defendant Xavier Becerra, in his official capacity as the Secretary
(the “Secretary”) of the Department of Health and Human Services (“HHS”), and state as follows:

INTRODUCTION

1. The Hospitals are challenging the Secretary’s decision to transform what Congress
intended to be temporary adjustments to the Medicare payment rates for hospitals into a permanent
reduction.

2. The Medicare program reimburses hospitals for inpatient services through the
inpatient prospective payment system (“IPPS”). 42 U.S.C. § 1395ww(d). For nearly the past
decade and a half, the Secretary has applied certain adjustments to the IPPS payment rates as
directed by Congress in the TMA, Abstinence Education and QI Programs Extension Act of 2007
(“TMA”), as amended. Pub. L. No. 110-90, § 7(b)(2), 121 Stat. 984, 986 (2007).

3. In the American Taxpayer Relief Act of 2012 (“ATRA”), Congress added Section
7(b)(1)(B)(i1) to the TMA, which instructed the Secretary to calculate and apply temporary

adjustments to the IPPS payment rates “only during fiscal years 2014, 2015, 2016, and 2017 to

16
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reduce payments by $11 billion in that period. Pub. L. No. 112-240, § 631(b), 126 Stat. 2313
(2013). In accordance with that directive, the Secretary reduced IPPS payment rates by 0.8 percent
in each of federal fiscal years (“FYs”) 2014 through 2016 and 1.5 percent in FY 2017, for a total
reduction of 3.9 percent. 78 Fed. Reg. 50,496, 50,515-17 (Aug. 19, 2013) (FY 2014 IPPS Final
Rule); 79 Fed. Reg. 49,854, 49,873-74 (Aug. 22, 2014) (FY 2015 IPPS Final Rule); 80 Fed. Reg.
49,236, 49,345 (Aug. 17, 2015) (FY 2016 IPPS Final Rule); 81 Fed. Reg. 56,762, 56,785 (Aug.
22,2016) (FY 2017 IPPS Final Rule).

4. The Medicare Access and CHIP Reauthorization Act of 2015 (“MACRA”), as
amended by the 21st Century Cures Act, added Section 7(b)(1)(B)(iii) to the TMA, which directed
the Secretary to gradually remove the ATRA adjustments from the IPPS rates over the course of
six years, starting with 0.4588 percent in FY 2018 and 0.5 percent in FY's 2019 through 2023, for
a cumulative increase of 2.9588 percent. Pub. L. No. 114-10, § 414, 129 Stat. 87, 16263
(MACRA); 21st Century Cures Act, Pub. L. No. 114-255, § 15005, 130 Stat. 1033 (2016).

5. The net effect of ATRA (-3.9 percent) and MACRA (+2.9588 percent) was a
0.9412 percent decrease in IPPS payments.

6. Congress, however, created an insurance policy to prevent any part of the ATRA
adjustments from becoming permanently baked into the IPPS rates. Section 7(b)(3)(B) of the 2007
TMA says that “nothing in this section shall be construed as providing authority to apply the
adjustments under [ATRA] other than for discharges occurring during fiscal years . . . 2014, 2015,
2016 and 2017 and each succeeding year through fiscal year 2023.” TMA § 7(b)(4) (emphasis
added). Simply put, Congress said that whatever remains of ATRA after MACRA must be
removed from the IPPS rates after FY 2023. To make assurance doubly sure, Congress specified

in Section 7(b)(2) of the TMA that “[a]n adjustment made under paragraph (1)(B) for discharges

17
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occurring in a year shall not be included in the determination of standardized amounts for
discharges occurring in a subsequent year.”

7. The Secretary has ignored Congress’s clear command. In setting IPPS payment
rates for FY 2024, he declined “to adjust payments . . . [to] restore any additional amount of the
original 3.9 percentage point reduction” that was made under ATRA.” 88 Fed. Reg. 58,640,
58,654 (Aug. 28, 2023). Commenters urged the Secretary to increase the payment rates by 0.9412
percent to avoid “improperly extending payment adjustments beyond the FY 2023 statutory limit.”
Id. Commenters also suggested in the alternative that the Secretary exercise his exceptions and
adjustments authority to remove the net effect of ATRA and MACRA on IPPS rates. /d. But these
comments fell on deaf ears, because the Secretary failed to meaningfully address them or provide
a rational explanation for his decision to convert what Congress intended to be a temporary
adjustment into a permanent one.

8. Dissatisfied with the Secretary’s decision, the Hospitals timely appealed the
publication of the FY 2024 IPPS rates to the Provider Reimbursement Review Board (“PRRB™).
In their appeals, the Hospitals asserted that Section 7(b)(2) and (4) of the TMA required the
Secretary to remove all remnants of the ATRA adjustments after FY 2023.

0. In a May 17, 2024, decision, the PRRB dismissed the Hospitals’ appeals, holding
they are barred by Section 7(b)(5) of the TMA, which says “[t]here shall be no administrative or
judicial review . . . of any determination or adjustments made under” Section 7(b) of the TMA.
TMA § 7(b)(5). In its decision, the PRRB did not address, or even cite, TMA Section 7(b)(2) or
7(b)(4), which, as explained above, states that the ATRA adjustments were only authorized

“through fiscal year 2023.” Id. at § 7(b)(4).
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10. The PRRB’s holding principally relied on the decision in Fresno Community
Hospital and Medical Center v. Cochran, 987 F.3d 158 (D.C. Cir. 2021). In that case, the D.C.
Circuit ruled that Section 7(b)(5) precluded a challenge to the TMA adjustment that the Secretary
applied in FY 2018—the 0.4588 adjustment required by Section 7(b)(1)(B)(iii). But the Board’s
reliance on Fresno is misplaced. First, unlike the plaintiffs in Fresno, the Hospitals are not
challenging the Secretary’s “determination or adjustments” made under Section 7(b) of the TMA.
Thus, Section 7(b)(5) does not apply to the Hospitals’ appeals. Second, Section 7(b)(5) cannot
preclude review of ultra vires agency action wherein the agency retained negative adjustments
beyond the statute’s explicit 2023 limit. Thus, the PRRB’s dismissal of the Hospitals’ appeals
fails to meaningfully engage or address key distinctions between this case and Fresno.

11. The Hospitals respectfully ask this Court to set aside the PRRB’s dismissal of the
Hospitals’ appeals and find that the Secretary’s decision to flout the clear, specific statutory
commands in TMA Section 7(b)(2) and (4) to remove the remnants of ATRA after FY 2023 is
contrary to the explicit direction of Congress. The Hospitals also ask this Court to find unlawful
and set aside the Secretary’s negative 0.9412 percent payment adjustment for FY 2024 and onward
as well as direct the Secretary to recalculate the Hospitals’ FY 2024 IPPS payment rate. In both
cases, the agency has departed from the “single, best meaning” of the statutory texts. Loper Bright
Enters. v. Raimondo, No. 22-451, slip op. (U.S. June 28, 2024).

THE PARTIES

12. The Plaintiffs in this action are one hundred and thirty-eight (138) hospitals that
participate in the Medicare program, are reimbursed under the IPPS, and were paid according to
the standardized amounts that the Secretary published for FY 2024. The Plaintiffs are listed below

with their Medicare Provider Numbers:
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(a) Agnesian Healthcare, Inc DBA SSM Health St. Agnes Hospital - Fond du
Lac, Medicare Provider No. 52-0088;

(b) AHS Claremore Hospital d/b/a Hillcrest Hospital Claremore, Medicare
Provider No. 37-0039;

(©) AHS Cushing Hospital d/b/a Hillcrest Hospital Cushing, Medicare
Provider No. 37-0099;

(d) AHS Henryetta Hospital d/b/a Hillcrest Hospital Henryetta, Medicare
Provider No. 37-0183;

(e) AHS Hillcrest Medical Center, LLC d/b/a Hillcrest Medical Center,
Medicare Provider No. 37-0001;

® AHS Pryor Hospital d/b/a Hillcrest Hospital Pryor, Medicare Provider No.
37-0015;

(2) AHS Southcrest Hospital d/b/a Hillcrest Hospital South, Medicare
Provider No. 37-0202;

(h) Alameda Health System d/b/a Alameda Hospital, Medicare Provider No.
05-0320;

(1) Alameda Health System d/b/a Highland Hospital, Medicare Provider No.
05-0211;

() Athens Hospital, LLC d/b/a UT Health East Texas Athens Hospital,
Medicare Provider No. 45-0389;

(k) AtlantiCare Health System, Inc d/b/a AtlantiCare Regional Medical

Center, Medicare Provider No. 31-0064;
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Q) Bailey Medical Center, LLC d/b/a Bailey Medical Center, Medicare
Provider No. 37-0228;

(m)  Benefis Hospitals, Inc., Medicare Provider No. 27-0012;

(n) BSA Hospital, LLC d/b/a BSA Hospital, Medicare Provider No. 45-0231;
(o) Carthage Hospital, LLC d/b/a UT Health Carthage Hospital, Medicare
Provider No. 45-0210;

(p) CHHP Holdings II, LLC, Medicare Provider No. 05-0091;

(q) Chinese Hospital Association d/b/a Chinese Hospital, Medicare Provider
No. 05-0407;

(r) CHRISTUS Good Shepherd Medical Center — Marshall, Medicare
Provider No. 45-0032;

(s) Christus Health ARK-LA-TEX, Medicare Provider No. 45-0801;

() CHRISTUS Health Central Louisiana d/b/a CHRISTUS St. Frances
Cabrini Hospital, Medicare Provider No. 19-0019;

(u) CHRISTUS Health Northern Louisiana d/b/a CHRISTUS Shumpert
Medical Center, Medicare Provider No. 19-0041;

(v) Christus Health Southeast Texas, Medicare Provider No. 45-0034;

(w)  CHRISTUS Mother Frances Hospital — Tyler, Medicare Provider No. 45-
0102;

(x) CHRISTUS Santa Rosa Hospital, Medicare Provider No. 45-0237;

(y) CHRISTUS Santa Rosa Hospital — San Marcos, Medicare Provider No.

45-0272;
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(z) CHRISTUS Spohn Health System Corporation, Medicare Provider No.
45-0046;

(aa)  Clara Maass Medical Center, Medicare Provider No. 31-0009;

(bb)  Community Medical Center, Inc., Medicare Provider No. 31-0041;

(cc)  Cooperman Barnabas Medical Center Inc., Medicare Provider No. 31-
0076;

(dd) County of Monterey d/b/a Natividad Medical Center, Medicare Provider
No. 05-0248;

(ee) CPH Hospital Management, LLC, Medicare Provider No. 05-0771;

(ff)  El Camino Hospital, Medicare Provider No. 05-0308;

(gg) ELADH, L.P., Medicare Provider No. 05-0641;

(hh)  Emanate Health Foothill Presbyterian Hospital, Medicare Provider No. 05-
0597,

(i1) Emanate Health Inter-Community Hospital, Medicare Provider No. 05-
0382;

1) Enloe Medical Center, Medicare Provider No. 05-0039;

(kk)  Ephrata Community Hospital, Medicare Provider No. 39-0225;

) Gardena Hospital, L.P., Medicare Provider No. 05-0468;

(mm) Good Samaritan Regional Health Center DBA SSM Health Good
Samaritan Hospital - Mount Vernon, Medicare Provider No. 14-0046;

(nn)  Grady Memorial Hospital, Medicare Provider No. 36-0210;

(0oo) Henderson Hospital, LLC d/b/a UT Health East Texas Henderson

Physician Clinic, Medicare Provider No. 45-0475;
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(pp) HH Killeen Health System, LLC d/b/a Seton Medical Center Harker
Heights, Medicare Provider No. 67-0080;

(qq) Jacksonville Hospital, LLC d/b/a UT Health East Texas Jacksonville
Hospital, Medicare Provider No. 45-0194;

(rr)  Jersey City Medical Center, Inc., Medicare Provider No. 31-0074;
(ss)  Lovelace Health System, LLC d/b/a Lovelace Medical Center Downtown,
Medicare Provider No. 32-0009;
(tt) Lovelace Health System, LLC d/b/a Lovelace Regional Hospital-Roswell,
Medicare Provider No. 32-0086;

(uu) Lovelace Health System, LLC d/b/a Lovelace Westside Hospital,
Medicare Provider No. 32-0074;

(vv)  Lovelace Health System, LLC d/b/a Lovelace Women's Hospital,
Medicare Provider No. 32-0017;

(ww) Maricopa County Special Health Care District d/b/a Valleywise Health,
Medicare Provider No. 03-0022;

(xx)  Marion General Hospital, Medicare Provider No. 36-0011;

(yy) MedCentral Health System d/b/a OhioHealth Manstield Hospital,
Medicare Provider No. 36-0118;

(zz)  Medical University Hospital Authority d/b/a Medical University of South
Carolina, Medicare Provider No. 42-0004;

(aaa) Medical University Hospital Authority d/b/a MUSC Health Black River

Medical Center, Medicare Provider No. 42-0117;
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(bbb) Medical University Hospital Authority d/b/a MUSC Health Chester
Medical Center, Medicare Provider No. 42-0019;

(ccc) Medical University Hospital Authority d/b/a MUSC Health Columbia
Medical Center, Medicare Provider No. 42-0026;

(ddd) Medical University Hospital Authority d/b/a MUSC Health Florence
Medical Center, Medicare Provider No. 42-0091;

(eee) Medical University Hospital Authority d/b/a MUSC Health Kershaw
Medical Center, Medicare Provider No. 42-0048;

(fff)  Medical University Hospital Authority d/b/a MUSC Health Marion
Medical Center, Medicare Provider No. 42-0055;

(ggg) Monmouth Medical Center, Inc., Medicare Provider No. 31-0075;
(hhh) Monmouth Medical Center, Inc. d/b/a Monmouth Medical Center
Southern Campus, Medicare Provider No. 31-0084;

(ii1))  Montclair Hospital, LLC d/b/a Hackensack Meridian Health,
Mountainside Medical Center, Medicare Provider No. 31-0054;

(4jj)  Newark Beth Israel Medical Center, Inc., Medicare Provider No. 31-0002;
(kkk) NorthBay Healthcare Group dba: NorthBay Medical Center or VacaValley
Hospital, Medicare Provider No. 05-0367;

(1l1)  OhioHealth Berger Hospital, LLC, Medicare Provider No. 36-0170;
(mmm)OhioHealth Corporation d/b/a Doctors Hospital, Medicare Provider No.
36-0152;

(nnn) OhioHealth Corporation d/b/a Dublin Methodist Hospital, Medicare

Provider No. 36-0348;
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(000) OhioHealth Corporation d/b/a Grant Medical Center, Medicare Provider
No. 36-0017;

(ppp) OhioHealth Corporation d/b/a Riverside Methodist Hospital, Medicare
Provider No. 36-0006;

(qqq) Oregon Health & Sciences University, Medicare Provider No. 38-0009;
(rrr)  OSU Medical Center, Medicare Provider No. 37-0078;

(sss) Palomar Health d/b/a Palomar Medical Center Escondido, Medicare
Provider No. 05-0115;

(ttt)  Palomar Health d/b/a Palomar Medical Center Poway, Medicare Provider
No. 05-0636;

(uuu) Pascack Valley Hospital d/b/a HackensackMeridian Health, Pascack
Valley Medical Center, Medicare Provider No. 31-0130;

(vvv) Physicians Surgical Hospitals, LLC d/b/a Quail Creek Surgical Hospital,
Medicare Provider No. 45-0875;

(www) Robert Wood Johnson University Hospital at Hamilton, Inc., Medicare
Provider No. 31-0110;

(xxx) Robert Wood Johnson University Hospital Rahway, a New Jersey
nonprofit corporation, Medicare Provider No. 31-0024;

(vyy) Robert Wood Johnson University Hospital, Inc., Medicare Provider No.
31-0038;

(zzz) Robert Wood Johnson University Hospital, Inc. d/b/a Robert Wood
Johnson University Hospital Somerset, Medicare Provider No. 31-0048;

(aaaa) Saint Francis Hospital Muskogee, Inc., Medicare Provider No. 37-0025;
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(bbbb) Saint Francis Hospital South, L.L.C., Medicare Provider No. 37-0218;
(ccec) Saint Francis Hospital Vinita, Inc., Medicare Provider No. 37-0237;
(dddd) Saint Francis Hospital, Inc., Medicare Provider No. 37-0091;

(eeee) Salinas Valley Memorial Healthcare System, Medicare Provider No. 05-
0334;

(ffff) San Joaquin County, Medicare Provider No. 05-0167;

(gggg) Southern Illinois Hospital Services d/b/a Memorial Hospital of Carbondale,
Medicare Provider No. 14-0164;

(hhhh) SSM Health Care of Oklahoma DBA SSM Health Saint Anthony Hospital
- Oklahoma City, Medicare Provider No. 37-0037;

(iii1)  SSM Health Care of Oklahoma DBA SSM Health St. Anthony Hospital -
Midwest (AllianceHealth Midwest), Medicare Provider No. 37-0094;

(Jj37))  SSM Health Care of Wisconsin, Inc. DBA SSM Health Saint Clare Hospital
- Baraboo, Medicare Provider No. 52-0057;

(kkkk) SSM Health Care of Wisconsin, Inc. DBA SSM Health Saint Mary’s
Hospital - Janesville, Medicare Provider No. 52-0208;

(1ll1) SSM Health Care of Wisconsin, Inc. DBA SSM Health Saint Mary’s
Hospital - Madison, Medicare Provider No. 52-0083;

(mmmm) SSM Health Care St. Louis DBA SSM Health DePaul Hospital - St.
Louis, Medicare Provider No. 26-0104;

(nnnn) SSM Health Care St. Louis DBA SSM Health Saint Mary’s Hospital - Saint

Louis, Medicare Provider No. 26-0091;
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(0000) SSM Health Care St. Louis DBA SSM Health St. Clare Hospital - Fenton,
Medicare Provider No. 26-0081;

(pppp) SSM Health Care St. Louis DBA SSM Health St. Joseph Hospital - Lake
Saint Louis, Medicare Provider No. 26-0200;

(qqqq) SSM Health Care St. Louis DBA SSM Health St. Joseph Hospital — Saint
Charles, Medicare Provider No. 26-0005;

(rrrr)  SSM Health St. Anthony Shawnee Hospital DBA SSM Health St. Anthony
Hospital - Shawnee, Medicare Provider No. 37-0149;

(ssss) SSM Regional Health Services DBA SSM Health St. Mary’s Hospital -
Jefferson City, Medicare Provider No. 26-0011;

(tttt)  SSM-SLUH, INC DBA SSM Health Saint Louis University Hospital,
Medicare Provider No. 26-0105;

(uuuu) Sutter Bay Hospitals dba Alta Bates Medical Center, Medicare Provider No.
05-0305;

(vvvv) Sutter Bay Hospitals dba Alta Bates Summit Medical Center, Medicare
Provider No. 05-0043;

(Wwww) Sutter Bay Hospitals dba California Pacific Medical Center,
Medicare Provider No. 05-0047;

(xxxx) Sutter Bay Hospitals dba CPMC R.K. Davis Medical Center, Medicare
Provider No. 05-0008;

(yyyy) Sutter Bay Hospitals dba Eden Medical Center, Medicare Provider No. 05-

0488;
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(zzzz) Sutter Bay Hospitals dba Mills-Peninsula Medical Center, Medicare
Provider No. 05-0007;

(aaaaa) Sutter Bay Hospitals dba Novato Community Hospital, Medicare Provider
No. 05-0131;

(bbbbb) Sutter Bay Hospitals dba St. Lukes Hospital, Medicare Provider No.
05-0055;

(cccec) Sutter Bay Hospitals dba Sutter Delta Medical Center, Medicare Provider
No. 05-0523;

(ddddd) Sutter Bay Hospitals dba Sutter Maternity & Surgery Center of
Santa Cruz, Medicare Provider No. 05-0714;

(eeeee) Sutter Bay Hospitals dba Sutter Medical Center of Santa Rosa, Medicare
Provider No. 05-0291;

(fffff) Sutter Valley Hospitals dba Memorial Medical Center, Medicare Provider
No. 05-0557;

(gggge) Sutter Valley Hospitals dba Sutter Auburn Faith Hospital, Medicare
Provider No. 05-0498;

(hhhhh) Sutter Valley Hospitals dba Sutter Davis Hospital, Medicare

Provider No. 05-0537;

Provider No. 05-0309;
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(kkkkk) Sutter Valley Hospitals dba Sutter Solano Medical Center, Medicare
Provider No. 05-0101;

(1I) ~ Sutter Valley Hospitals dba Sutter Tracy Community Hospital, Medicare
Provider No. 05-0313;

(mmmmm)  The Chambersburg Hospital, Medicare Provider No. 39-0151;
(nnnnn) The Cooper Health System, a New Jersey non-profit corporation
d/b/a Cooper University Hospital, Medicare Provider No. 31-0014;

(00000) The Good Samaritan Hospital of Lebanon, Pennsylvania, Medicare
Provider No. 39-0066;

(ppPPP) The Monroe Clinic, Inc. DBA The Monroe Clinic Hospital,
Medicare Provider No. 52-0028;

(999q9) The Regents of the University of California d/b/a Santa Monica
UCLA Medical Center & Orthopaedic Hospital, Medicare Provider No. 05-0112;
(rrrrr)  The Regents of the University of California d/b/a UC Davis Medical Center,
Medicare Provider No. 05-0599;

(sssss) The Regents of the University of California d/b/a UC San Diego Medical
Center, Medicare Provider No. 05-0025;

(ttttt) The Regents of the University of California d/b/a UCI Medical Center,
Medicare Provider No. 05-0348;

(uuuuu) The Regents of the University of California d/b/a UCLA Medical
Center, Medicare Provider No. 05-0262;

(Vvvvvv) The Regents of the University of California d/b/a UCSF Medical

Center, Medicare Provider No. 05-0454;
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(wwwww)  The Van Wert County Hospital Association, Medicare Provider No.
36-0071;
(XXXXX) Topeka Hospital, LLC d/b/a The University of Kansas Health
System-St Francis Campus, Medicare Provider No. 17-0016;
(Yyyyy) Trinitas Regional Medical Center, Medicare Provider No. 31-0027;
(zzzzz) Tuality Healthcare (dba Hillsboro Medical Center), Medicare Provider No.
38-0021;
(aaaaaa) Tucson Medical Center, Medicare Provider No. 03-0006;
(bbbbbb) Tulsa Spine & Specialty Hospital, LLC d/b/a Tulsa Spine &
Specialty, Medicare Provider No. 37-0216;
(cceece) Twin Cities Surgical Hospital, LLC dba Sutter Surgical Hospital -
North Valley, Medicare Provider No. 05-0766;
(dddddd) Tyler Regional Hospital, LLC d/b/a UT Health East Texas Tyler
Regional Hospital, Medicare Provider No. 45-0083;
(eeeeee) University of Texas Health Science Center at Tyler, LLC d/b/a UT
Health North Campus Tyler, Medicare Provider No. 45-0690;
(ffffff) Washington Township Health Care District, Medicare Provider No. 05-
0195;
(ggggeg) Wellspan Surgery & Rehabilitation Hospital, Medicare Provider
No. 39-0327; and
(hhhhhh) York Hospital, Medicare Provider No. 39-0046.

13. The Defendant, Xavier Becerra, is the Secretary of HHS, which administers the

Medicare and Medicaid programs established under titles XVIII and XIX of the Social Security
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Act. Defendant Becerra is sued in his official capacity only. The Centers for Medicare & Medicaid
Services (“CMS”) is the federal agency to which the Secretary has delegated administrative
authority over the Medicare and Medicaid programs. References to the Secretary herein are meant
to refer to him, his subordinate agencies and officials, and to his official predecessors or successors
as the context requires.
JURISDICTION AND VENUE
14. This Court has jurisdiction under 42 U.S.C. § 139500(f) (appeal of final Medicare
program agency action), 28 U.S.C. § 1331 (federal question), and 28 U.S.C. § 1361 (mandamus).
15. Venue lies in this judicial district pursuant to 42 U.S.C. § 139500(f).
LEGAL BACKGROUND
A. Medicare Payment for Inpatient Hospital Services

16. Title XVIII of the Social Security Act, as amended, 42 U.S.C. §§ 1395-1395111
(the “Medicare statute”) establishes a system of health insurance for the aged, disabled, and
individuals with end-stage renal disease. 42 U.S.C. § 1395c. Medicare Part A entitles
beneficiaries to payment for inpatient hospital services and other institutional health care services
such as skilled nursing facility services and home health care services. Medicare Part B entitles
beneficiaries to payment for physician and other medical services such as clinical diagnostic
laboratory testing and other diagnostic services.

17. Since 1983, Medicare has reimbursed hospitals for the inpatient services they
provide Medicare beneficiaries under the inpatient prospective payment system (“IPPS”).

18. Under the IPPS, payment is calculated for each inpatient encounter by multiplying
a predetermined base payment known as the “standardized amount,” which roughly represents the

national average cost of a typical inpatient encounter, by a factor (known as a Medicare severity
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diagnosis-related group or “MS-DRG”) reflecting the relative cost of treating patients with the
same diagnosis as the patient. The Medicare program recognizes hundreds of MS-DRGs, each of
which corresponds to a group of related diagnoses with a separate payment rate. 42 U.S.C.
§ 1395ww(d). For example, patients with pneumonia diagnoses are grouped to a single MS-DRG
that has a standardized payment rate. Patients who are admitted for a hip replacement are grouped
to a different MS-DRG with a different payment rate.

19. In advance of each FY, the Secretary announces in the Federal Register the
standardized amount and the MS-DRGs that will be used to calculate payment in the coming FY.
42 U.S.C. § 1395ww(e)(4)-(5). Hospitals will then be reimbursed the applicable fixed payment
amount for each Medicare inpatient they treat in the forthcoming fiscal year regardless of the
patient’s length of stay.

B. DRGs, MS-DRGs, and Coding Adjustments in the IPPS

20. In FY 2008, the Secretary revamped the IPPS by transitioning from the DRG
classification system to the MS-DRG classification system. The stated objective of this change
was “to better recognize increased resource use due to severity of illness.” 72 Fed. Reg. 47,130,
47,155 (Aug. 22, 2007) (FY 2008 IPPS Final Rule).

21. The Secretary anticipated that this change would increase IPPS payments in the
aggregate because the MS-DRGs enabled hospitals to “document and code” their patients more
accurately to receive more reimbursement for more severe cases. To offset the anticipated increase
in IPPS payments that would occur because of the more accurate coding, the Secretary adjusted
the standardized amount to budget neutralize the transition from DRGs to MS-DRGs so that

aggregate IPPS payments would remain unchanged.  Specifically, he implemented a
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“documentation and coding” adjustment of -1.2 percent in FY 2008 and proposed an additional -
1.8 percent adjustment in FY's 2009 and 2010. 72 Fed. Reg. at 47,186.
C. TMA, Abstinence Education and QI Programs Extension Act of 2007

22. Before the Secretary’s documentation and coding adjustments could take effect,
Congress enacted the TMA, Abstinence Education and QI Programs Extension Act of 2007. Pub.
L. No. 110-90, § 7(b)(2), 121 Stat. 984, 986 (2007). Section 7(a) of the TMA repealed the
Secretary’s -1.2 percent adjustment for FY 2008 and his proposed -1.8 percent adjustment for FY
2009 and replaced them with statutory documentation and coding adjustments of -0.6 percent in
FY 2008 and -0.9 percent in FY 2009. These adjustments were intended to be permanent.

23.  Recognizing that the statutory adjustments for FY 2008 and 2009 might not fully
budget-neutralize the effect of the MS-DRGs, Congress directed the Secretary in Section 7(b)(1)
of the TMA to perform a retrospective analysis of FYs 2008 and 2009. If that analysis
demonstrated the need for further adjustments to offset the effect of the MS-DRG rollout, Section
7(b)(1)(A) authorized the Secretary to calculate and implement additional permanent
documentation and coding adjustments starting in FY 2010.

24.  Section 7(b)(1)(B) of the 2007 TMA authorized the Secretary to make temporary
adjustments to the standardized amount “for discharges occurring only during fiscal years 2010,
2011, and 2012” to recover what Medicare would have saved in IPPS payments had the adjustment
in Section 7(b)(1)(A) been applied in FYs 2008 and 2009. To eliminate any doubt that these
adjustments were intended to be temporary, Congress specified in Section 7(b)(3)(B) that
“[n]othing in this section shall be construed as . . . providing authority to apply the adjustment
under paragraph (1)(B) other than for discharges occurring during fiscal years 2010, 2011, and

2012.” To make assurance doubly sure, Congress also added Section 7(b)(2), which states that
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“la]n adjustment made under paragraph (1)(B) for discharges occurring in a year shall not be
included in the determination of standardized amounts for discharges occurring in a subsequent
year.”

25.  The Secretary did not follow the timeline envisioned by Congress. It was not until
FY 2013 that he fully phased in the permanent TMA Section 7(b)(1)(A) adjustments to offset the
implementation of the MS-DRGs. 77 Fed. Reg. 53,258, 53,274 (Aug. 31, 2012) (FY 2013 IPPS
Final Rule). As a result of his delay, the Secretary estimated that hospitals were overpaid $11
billion. See 78 Fed. Reg. 27,486, 27,504 (May 10, 2013). But he was powerless to recoup that
amount.

D. American Taxpayer Relief Act of 2012

26. Congress amended the TMA in the American Taxpayer Relief Act of 2012
(“ATRA?”) to authorize the Secretary to recover the $11 billion in overpayments occasioned by his
delay in fully implementing the adjustment required by TMA Section 7(b)(1)(A). Pub. L. No.
112-240, § 631(b), 126 Stat. 2313 (2013). Section 631(b) of ATRA added Section 7(b)(1)(B)(i1)
to the TMA, which instructed the Secretary to “make an additional adjustment to the standardized
amounts . . . based upon the Secretary’s estimates for discharges occurring only during fiscal years
2014, 2015, 2016, and 2017 to fully offset $11,000,000,000 (which represents the amount of the
increase in aggregate payments from fiscal years 2008 through 2013 for which an adjustment was
not previously applied).”

27. To ensure that the ATRA adjustments would not become permanent, Congress
amended Section 7(b)(4)(B) to clarify that the statute does not authorize the Secretary to apply any
of the adjustments in Section 7(b)(1)(B) “other than for discharges occurring during fiscal years

2010, 2011, 2012, 2014, 2015, 2016 and 2017.”

34



Case 1:24-cv-02076 Document 1 Filed 07/16/24 Page 35 of 49

28.  The Secretary implemented the first ATRA adjustment in the FY 2014 IPPS rule.
At that time, he said that the ATRA adjustments were temporary and “will be eventually offset by
an equivalent positive adjustment once the full $11 billion recoupment requirement has been
realized.” 78 Fed. Reg. 50,496, 50,515 (Aug. 19, 2013).

29. The Secretary estimated that he could recoup $11 billion by reducing the
standardized amount by 0.8 percent in FYs 2014 through 2017, for a cumulative adjustment of
negative 3.2 percent by 2017. 78 Fed. Reg. 50,496, 50,976 (Aug. 19, 2013). Based on that initial
projection, CMS adjusted the rates by -0.8 percent in each of FYs 2014 through 2016. 78 Fed.
Reg. 50,496, 50,515-17 (Aug. 19, 2013) (FY 2014 IPPS Final Rule); 79 Fed. Reg. 49,854, 49,873-
74 (Aug. 22,2014) (FY 2015 IPPS Final Rule); 80 Fed. Reg. 49,236, 49,345 (Aug. 17, 2015) (FY
2016 IPPS Final Rule); 81 Fed. Reg. 56,762, 56,785 (Aug. 22, 2016) (FY 2017 IPPS Final Rule).

E. Medicare Access and CHIP Reauthorization Act of 2015

30. Between the time that CMS issued the FY 2016 and 2017 IPPS rules, Congress
passed the Medicare Access and CHIP Reauthorization Act of 2015 (“MACRA”). Pub. L. No.
114-10, § 414, 129 Stat. 87, 162—63. MACRA added Section 7(b)(1)(B)(iii) to the TMA, which
instructed the Secretary “not make the adjustment (estimated to be an increase of 3.2 percent) that
would otherwise apply for discharges occurring during fiscal year 2018 by reason of the
completion of the [ATRA] adjustments,” but to instead increase the standardized amount by 0.5
percent in FY's 2018 through 2023 for a cumulative increase of 3 percent.

31. MACRA also redesignated Section 7(b)(3)(B) to Section 7(b)(4) and modified that
provision to specify that the adjustments under Section 7(b)(1)(B) (including the MACRA
adjustments) would only apply through FY 2017 “and each succeeding fiscal year through fiscal

year 2023.”
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32. A few months after MACRA was enacted, the Secretary published the IPPS rule
for FY 2017. Therein, he announced that the ATRA adjustment for FY 2017 would be almost
twice what he had originally estimated—i.e., -1.5 percent instead of -0.8 percent. The Secretary
claimed it was necessary to revisit his original projection “due to lower than previously estimated
inpatient spending.” 81 Fed. Reg. 56,762, 56,783 (Aug. 22, 2016). As a result, the total ATRA
adjustment was 3.9 percent—0.7 percent higher than originally estimated.

F. The 21st Century Cures Act and the FY 2018 IPPS Rule

33.  In the 21st Century Cures Act (“Cures Act”), Congress again amended the TMA,
this time by replacing MACRA’s 0.5 percent adjustment for FY 2018 with an adjustment of 0.4588
percent. Pub. L. No. 114-255, § 15005, 130 Stat. 1033 (2016); TMA § 7(b)(1)(B)(iii). The 0.5
percent adjustments for FYs 2019 through 2023 remained unchanged. As a result, MACRA, as
amended by the Cures Act, required the Secretary to make a cumulative adjustment of 2.9588
percent over six years starting in FY 2018.

34. In accordance with that directive, the Secretary adjusted the IPPS rates by 0.4588
percent in the FY 2018 IPPS rule. 82 Fed. Reg. 37,991, 38,009 (Aug. 14, 2017). Commenters to
that rule urged the Secretary to increase the rates by an additional 0.7 percent, which represented
the difference between the Secretary’s original estimated ATRA adjustments of negative 3.2
percent and what ended up being the final adjustment of negative 3.9 percent. In support of their
position, commenters argued that at the time Congress passed the MACRA, it expected the final
ATRA adjustment to be negative 3.2 percent. Without a 0.7 percent adjustment, the commenters
believed that the post-ATRA rates would fall below what Congress had intended.

35. But the Secretary responded that he did not have the authority to increase the FY

2018 rates beyond the 0.4588 percent authorized by MACRA, as amended by the Cures Act. 82
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Fed. Reg. 37,991, 38,009 (Aug. 14, 2017). He also expressed skepticism that Congress expected
him to increase the rates by an additional 0.7 percent, noting that Congress enacted the Cures Act—
which reduced the FY 2018 adjustment from 0.5 percent to 0.4588 percent—after he finalized his
negative 3.9 percent adjustment in the FY 2017 rule. /d.

36. A consortium of 683 hospitals filed appeals with the PRRB challenging the
Secretary’s decision not to increase the FY 2018 rates by 0.7 percent. The PRRB granted expedited
judicial review upon finding it lacked authority to adjudicate the hospitals’ appeals. The hospitals
subsequently brought their appeals before this court.

37.  The Court dismissed the hospitals’ suit, holding that their challenge fell squarely
within the scope of TMA Section 7(b)(5) because they were asking the Court to order the Secretary
to make a different adjustment in FY 2018. “To order the Secretary to make a different adjustment
than the one he intended would necessarily require the court to review an adjustment made under
TMA § 7(b).” Fresno Community Hospital and Medical Center v. Azar, 370 F.Supp.3d 139, 150
(D.D.C. 2019). The D.C. Circuit affirmed the district court’s decision. “To say that a -0.7%
adjustment should have ‘expired’ in 2017 is to say that the 2018 adjustment was off by 0.7%.”
Fresno Community Hospital and Medical Center v. Azar, 987 F.3d 158, 161 (D.C. Cir. 2021).

G. FY 2024 IPPS Rule

38.  The Secretary adjusted the standardized amounts for FY's 2019 through 2023 by 0.5
percent each year, as directed by MACRA. When the dust settled, MACRA had increased the
rates by 2.9588 percent over what they were by the end of the ATRA adjustments in FY 2017.
After factoring in the -3.9 ATRA adjustment, the net effect of ATRA and MACRA was -0.9412

percent.
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39. In the FY 2024 IPPS rule, commenters urged the Secretary to make a one-time
adjustment of 0.9412 percent to remove the lingering effects of ATRA. In support of their position,
commenters pointed to TMA Section 7(b)(4)’s prohibition against applying the adjustments under
Section 7(b)(1)(B) “other than for discharges occurring...through fiscal year 2023,” and Section
7(b)(2)’s bar on applying adjustments under (1)(B) in subsequent years. “Commenters stated that
the statute is explicit that [the Secretary] may not carry forward any documentation and coding
adjustments applied in fiscal years 2010 through 2017 into IPPS rates after FY 2023.” 88 Fed.
Reg. 58,640, 58,654 (Aug. 28, 2023). Commenters also asked the Secretary to exercise his
exceptions and adjustments authority under 42 U.S.C. § 1395ww(d)(5)(I) to address the shortfall
should he disagree that restoration was required by TMA Section 7(b)(4). Id.

40. Notwithstanding the commenters’ legitimate concerns and the clear dictates of
Section 7(b)(4), the Secretary declined to adjust the FY 2024 IPPS rates by 0.9412 percent to offset
the remnants of the ATRA adjustments. He acknowledged that the net effect of ATRA and
MACRA was a 0.9412 percent reduction in the standardized amount. But he denied that the statute
authorized or compelled him to make additional positive adjustments beyond those that were
required by MACRA and the Cures Act in FY's 2018 through 2023.

[W]e believe...MACRA and...the 21st Century Cures Act set forth the levels of

positive adjustments for FYs 2018 through 2023. We are not convinced that the
adjustments prescribed by MACRA were predicated on a specific adjustment level
estimated or implemented by CMS in previous rulemaking. We see no evidence
that Congress enacted these adjustments with the intent that CMS would make an
additional +0.7 percentage point adjustment in FY 2018 to compensate for the
higher than expected final ATRA adjustment made in FY 2017, nor are we
persuaded that it would be appropriate to use the Secretary's exceptions and
adjustments authority under section 1886(d)(5)(I) of the Act to adjust payments in
FY 2024 restore any additional amount of the original 3.9 percentage point

reduction, given Congress' directive regarding prescriptive adjustment levels under
section 414 of the MACRA and section 15005 of the 21st Century Cures Act.

38



Case 1:24-cv-02076 Document 1 Filed 07/16/24 Page 39 of 49

88 Fed. Reg. at 58,654. The Secretary’s response did not even cite or mention Sections 7(b)(2) or

4.

H. The Medicare Appeals Process

41.  Section 1878(a) of the Social Security Act entitles a provider of services under the
Medicare program to a hearing before the PRRB if three prerequisites are met: (i) the provider is
dissatisfied with a final determination of the Secretary as to the amount of the payment under the
Medicare Act; (ii) the provider files a request for hearing within 180 days of the final determination
(typically a Notice of Program Reimbursement); and (iii) the amount in controversy is at least
$10,000 for an individual appeal or $50,000 for a group appeal. 42 U.S.C. § 139500(a); 42 C.F.R.
§ 405.1835. If an appeal satisfies these requirements, the PRRB generally has jurisdiction to hear
the appeal.

42. IPPS standardized rate calculations, when published, constitute “final
determinations” that providers can appeal to the PRRB. 42 U.S.C. § 139500(a); 42 C.F.R. §
405.1835.

43.  Board decisions regarding substantive or jurisdictional matters, along with any
subsequent reversals, affirmances, or modifications by the Secretary regarding those matters, are
“final decisions” that providers have a right to challenge by filing a civil action within sixty days
following the decision, reversal, affirmance, or modification. 42 U.S.C. § 139500(f)(1).

44.  Under 42 U.S.C. § 139500(f)(1), a provider may bring an action for judicial review
challenging a decision of the PRRB, and such actions “shall be tried pursuant to the applicable
provisions under chapter 7 of title 5 of the U.S. Code, which contains the APA.

PROCEDURAL HISTORY
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In accordance with 42 U.S.C. § 139500(a), the Plaintiff hospitals filed the following

administrative appeals with the PRRB challenging the Secretary’s failure to adjust the standardized

amount in FY 2024 by 0.9412 percent to offset the adjustments that were made under TMA Section

7(0)(1)(B):

(a) Alameda Health System FFY 2024 ATRA/MACRA 0.9412% Adjustment
CIRP Group, (PRRB Case No. 24-1419GC);

(b) Ardent Health FFY 2024 ATRA/MACRA 0.9412% Adjustment CIRP
Group, (PRRB Case No. 24-1425GC);

(c) CHRISTUS Health FFY 2024 ATRA/MACRA 0.9412% Adjustment CIRP
Group, (PRRB Case No. 24-1427GC);

(d) Emanate Health FFY 2024 ATRA/MACRA 0.9412% Adjustment CIRP
Group, (PRRB Case No. 24-1429GC);

(e) Medical Univ of SC FFY 2024 ATRA/MACRA 0.9412% Adjustment CIRP
Group, (PRRB Case No. 24-1437GC);

3} OhioHealth FFY 2024 ATRA/MACRA 0.9412% Adjustment CIRP Group,
(PRRB Case No. 24-1440GC);

(2) Palomar Health FFY 2024 ATRA/MACRA 0.9412% Adjustment CIRP
Group, (PRRB Case No. 24-1444GC);

(h) Pipeline FFY 2024 ATRA/MACRA 0.9412% Adjustment CIRP Group,
(PRRB Case No. 24-1448GC);

(1) OHSU Health FFY 2024 ATRA/MACRA 0.9412% Adjustment CIRP

Group, (PRRB Case No. 24-1451GC);
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() RWIJ Barnabas FFY 2024 ATRA/MACRA 0.9412% Adjustment CIRP
Group, (PRRB Case No. 24-1452GC);

(k) St. Francis Health System FFY 2024 ATRA/MACRA 0.9412% Adjustment
CIRP Group, (PRRB Case No. 24-1453GC);

D SSM Health FFY 2024 ATRA/MACRA 0.9412% Adjustment CIRP Group,
(PRRB Case No. 24-1458GC);

(m)  Sutter Health FFY 2024 ATRA/MACRA 0.9412% Adjustment CIRP
Group, (PRRB Case No. 24-1459GC);

(n) Univ of California FFY 2024 ATRA/MACRA 0.9412% Adjustment CIRP
Group, (PRRB Case No. 24-1462GC);

(0) WellSpan Health FFY 2024 ATRA/MACRA 0.9412% Adjustment CIRP
Group, (PRRB Case No. 24-1463GC);

(p) Toyon Associates FFY 2024 ATRA/MACRA 0.9412% Adjustment Group,
(PRRB Case No. 24-1464G).

The Board dismissed the Hospitals’ appeals by decision dated May 17, 2024,

holding that their challenge was barred by Section 7(b)(5) of the TMA. Exhibit 1, Board’s Notice

of Dismissal at 13-14.

47.

The PRRB’s decision was based on perceived similarities between the Hospitals’

appeals and the Fresno case. The PRRB concluded (wrongly) that the Fresno court “directly

addressed” the arguments in the Hospitals’ appeals. But the Hospitals’ principal argument is that

Section 7(b)(4) of the TMA required the Secretary to adjust the standardized amount in FY 2024

to remove all traces of the adjustments that were made in prior years under Section 7(b)(1)(B).
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Exhibit 1, Board’s Notice of Dismissal at 13. The Fresno court never had occasion to consider
the requirements of Section 7(b)(4).
48. Because the Board’s decision to dismiss the group appeals is the “final decision of
the Board,” 42 U.S.C. § 139500(f)(1), the Plaintiff hospitals now timely appeal to this Court.
CLAIMS FOR RELIEF

COUNT 1
The Provider Reimbursement Review Board’s Decision is Contrary to Law

49.  The allegations set forth in the preceding paragraphs are incorporated by reference
as if fully set forth herein.

50. The PRRB’s decision dismissing the Hospitals’ jurisdictionally proper appeals is
contrary to law. The PRRB acknowledged that the Hospitals’ appeals met the jurisdiction
requirements set forth in 42 U.S.C. § 139500(a). “The Board would normally have jurisdiction
over this type of issue . . . .” Exhibit 1, Board’s Notice of Dismissal at 9. But the PRRB ruled that
the Hospitals’ challenge was barred by TMA Section 7(b)(5).

51. A statute precluding review “must be read narrowly” since there is a “strong
presumption that Congress intends judicial review of administrative action.” El Paso Natural
Gas Co. v. United States, 632 F.3d 1272, 1276 (D.C. Cir. 2011). An appropriately narrow reading
of TMA Section 7(b)(5) does not bar review of the Secretary’s refusal to adjust the FY 2024 rates
to remove the remnants of the adjustments made in prior years under Section 7(b)(1)(B).

52.  Atbest, a jurisdiction-stripping provision can only shield actions that are within the
scope of an agency’s power. Am. Hosp. Ass’'n v. Azar, 964 F.3d 1230, 1238 (D.C. Cir. 2020) (“If
[a] court finds that the agency has acted outside the scope of its statutory mandate, we also find
that we have jurisdiction.”) (cleaned up). While TMA Section 7(b)(5) “precludes judicial review

of any adjustment [or determination] made by the Secretary pursuant to his statutory authority”
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under Section 7(b), it does not preclude review of adjustments or determinations “for which such
authority is lacking.” Id. (cleaned up). The Secretary does not have authority to ignore TMA
Section 7(b)(4)’s command to remove all Section 7(b) adjustments from the standardized amount
after FY 2023. His refusal to comply with Section 7(b)(4) is neither a “determination [n]or
adjustment made under” section 7(b). Thus, Section 7(b)(5) does not apply to Hospitals’ claims
seeking to enforce Section 7(b)(4).

53.  Even if Section 7(b)(5) were applicable here (it is not), it still would not shield the

Secretary from review of his ultra vires refusal to comply with TMA Section 7(b)(4).
COUNT 11
The Provider Reimbursement Review Board’s Decision Is
Arbitrary and Capricious and Unsupported by Substantial Evidence

54.  The allegations set forth in the preceding paragraphs are incorporated by reference
as if fully set forth herein.

55.  Under the APA, agency action is unlawful when it is “arbitrary, capricious, an
abuse of discretion, or otherwise not in accordance with law,” or “unsupported by substantial
evidence.” 5 U.S.C. § 706(2)(A), (E).

56. The PRRB’s decision is arbitrary and capricious because it did not rationally
explain its reasoning for dismissing the Hospitals’ appeals. The Hospitals are seeking to enforce
Section 7(b)(4), which expressly prohibits the Secretary from applying the TMA Section 7(b)
adjustments beyond FY 2023. The PRRB entirely failed to explain how Section 7(b)(5) applies to
the Hospitals’ claims because it did not even cite to—Iet alone analyze—Section 7(b)(4). Nor did
the PRRB cite or attempt to square its decision with Section 7(b)(2).

57. The PRRB also committed reversable error in concluding that the Fresno court

“directly addressed” the arguments in the Hospitals’ appeals. The thrust of the Hospitals’ claims
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is that Section 7(b)(4) prohibits the Secretary from applying the adjustments he made under
Section 7(b) after FY 2023. Fresno involved a challenge of the standardized amount that was
calculated for FY 2018—i.e., before FY 2023. The requirements of Section 7(b)(4) simply did not
apply to Fresno.

58.  Moreover, the PRRB overlooked that Fresno is distinguishable on the facts. The
plaintiffs in Fresno challenged the Secretary’s refusal to increase the rates in FY 2018 by an
additional 0.7 percent, which the court ruled was tantamount to challenging the 0.4588 percent
adjustment that was prescribed for that year in TMA Section 7(b)(1)(B). Fresno, 370 F.Supp.3d
at 150 (“To order the Secretary to make a different adjustment than the one he intended would
necessarily require the court to review an adjustment made under TMA § 7(b).”); Fresno, 987 F.3d
at 161 (“To say that a -0.7% adjustment should have ‘expired’ in 2017 is to say that the 2018
adjustment was off by 0.7%.”). Unlike the plaintiffs in Fresno, the Hospitals are not challenging
an adjustment or determination under TMA Section 7(b). Rather, they are challenging the
Secretary’s refusal to remove the now-expired remnants of the adjustments he made in past years
under Section 7(b)(1)(B) as required by Section 7(b)(4).

COUNT 111
The Secretary’s Refusal to Adjust the FY 2024
Standardized Amount by 0.9412 Percent Is Contrary to Law

59.  The allegations set forth in the preceding paragraphs are incorporated by reference
as if fully set forth herein.

60. Under the APA, agencies may not act “in excess of statutory jurisdiction, authority,
or limitations, or short of statutory right.” 5 U.S.C. § 706(2)(C).

61. The Secretary’s refusal to adjust the standardized amount by 0.9412 percent in FY

2024 violates TMA Section 7(b)(4), which prohibits him from applying the adjustments he made
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under TMA Section 7(b) after FY 2023. By failing to remove what remains of those adjustments
in FY 2024, the Secretary has applied those adjustments after FY 2023. The Secretary’s refusal
to remove the ATRA adjustments also violates Section 7(b)(2), which prohibits carrying forward
those adjustments into subsequent years.

62.  This result defies the express command in Section 7(b)(4), and is therefore contrary
to law, in excess of statutory limitations and short of a statutory right.

COUNT IV
The Secretary’s Refusal to Adjust the FY 2024
Standardized Amount by 0.9412 Percent Is Arbitrary and Capricious

63. The allegations set forth in the preceding paragraphs are incorporated by reference
as if fully set forth herein.

64. The Secretary’s refusal to remove the TMA Section 7(b)(1)(B) adjustments after
FY 2023 is “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law.”
5 U.S.C. § 706(2)(A).

65. The Secretary failed to adequately explain his reasoning for converting what
Congress intended to be temporary adjustments to the standardized amount into a permanent
adjustment. In the FY 2024 IPPS rule, he did not even attempt to square his decision with the text
of Section 7(b)(4), nor did he provide a meaningful or reasoned response to commenters who
questioned whether continuing the Section 7(b) adjustments beyond FY 2023 violated of Section
7(b)(4).

66. The Secretary also failed to provide a reasoned explanation for his departure from
past practice. In FY 2013, the Secretary removed the temporary adjustments he had made under

TMA Section 7(b)(1)(B)(i) to the standardized amount in FYs 2010 and 2011. “[T]o avoid

continuing the —2.9 percent adjustment finalized in FY 2012, for FY 2013, we are finalizing the
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+2.9 percent adjustment to the standardized amount....” 77 Fed. Reg. 53,258, 53,690 (Aug. 31,
2012). Yet in FY 2024, the Secretary refused to remove the remnants of the adjustments made
under TMA Section 7(b)(1)(B)(ii). The Secretary does not explain the different outcomes here,
nor can he.
COUNT YV
The Secretary’s Refusal to Exercise His Discretion under
42 U.S.C. § 1395ww(d)(5)(I) is Arbitrary and Capricious and an Abuse of Discretion

67. The allegations set forth in the preceding paragraphs are incorporated by reference
as if fully set forth herein.

68. The APA requires the Secretary to afford interested parties the opportunity to
comment on proposed rules, and to consider those comments before finalizing a proposed rule. 5
U.S.C. § 553(b)-(c).

69.  The Secretary failed in the FY 2024 IPPS Rule to adequately address commenters’
requests for him to exercise his “exceptions and adjustments” authority under 42 U.S.C. §
1395ww(d)(5)(I) to adjust IPPS rates by 0.9412 percent to remove all remaining traces of TMA
the Section 7(b) adjustments.

70.  The Secretary’s refusal to restore the 0.9412 percent adjustment was also an abuse
of discretion since there is simply no rational basis for maintaining the ATRA adjustments and
permanently reducing Medicare inpatient payments by almost 1 percent after those adjustments
had achieved their explicitly stated goal of recouping the $11 billion CMS had previously overpaid
hospitals.

71.  The Board’s failure to “address or consider” whether the Secretary’s refusal to
exercise his exceptions and adjustments authority constituted an abuse of discretion is itself

arbitrary and capricious and an abuse of discretion. The Board refused to consider this argument
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because it alleges it was not properly presented in the “issue statement” that accompanied the filing
that initiated the Hospitals’ appeals. Exhibit 1, Board’s Notice of Dismissal at 13-14. But the
issue statement is meant to be a “concise” statement of the issue which cites the controlling
authority and why the adjustment is incorrect. Having met that standard, there is no requirement
that the issue statement also catalogue every legal failing or every possible legal argument the
hospitals intend to raise. Not only is the Board’s refusal to consider this argument therefore
contrary to law, it is also an arbitrary and capricious departure from the way the Board has treated
issue statements in the past where the Board has routinely considered specific legal arguments that
are not explicitly stated in a hospital’s “concise” issue statement.
COUNT VI
The Secretary’s Refusal to Adjust the FY 2024
Standardized Amount by at Least 0.7 Percent Is Contrary to Law, Arbitrary and
Capricious, and an Abuse of Discretion

72.  The allegations set forth in the preceding paragraphs are incorporated by reference
as if fully set forth herein.

73.  Ataminimum, the Secretary should have restored 0.7 percent of the 0.9412 percent
payment reduction since that part of the adjustment was never authorized by Congress in the first
place. When Congress instructed the Secretary to restore 3.0 percent of the ATRA adjustment, the
Secretary had estimated that those adjustments would total just 3.2 percent. 80 Fed. Reg. at 49,345.
The Secretary’s argument that his subsequent decision to increase the ATRA adjustment from 3.2
percent to 3.9 percent thereby justifies a permanent 0.7 percent reduction to all Medicare inpatient
payments for all future years is contrary to law and arbitrary and capricious.

74.  Permanently maintaining that 0.7 payment reduction also constitutes an abuse of

discretion. As stated above, there is no basis for maintaining any part of the ATRA adjustments

once those adjustments had successfully recouped the $11 billion CMS had previously overpaid
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hospitals. Much less, therefore, is there a rational basis for maintaining a part of the ATRA
adjustments that was not authorized by Congress but was, at best, a product of happenstance.
COUNT VII
Mandamus (28 U.S.C. § 1361)

75.  The allegations set forth in the preceding paragraphs are incorporated by reference
as if fully set forth herein.

76. Pursuant to 28 U.S. Code § 1361, “[t]he district courts shall have original
jurisdiction of any action in the nature of mandamus to compel an officer or employee of the United
States or any agency thereof to perform a duty owed to the plaintiff.”

77.  The Secretary’s IPPS standardized amount IPPS payments to the Hospitals are
unlawful under the TMA, APA, and Medicare Act and must be corrected. The Hospitals are
entitled to a writ of mandamus directing the Secretary to correct the unlawful payment reduction
for FY 2024.

COUNT VIII
All Writs Act (28 U.S.C. § 1651)

78.  The allegations set forth in the preceding paragraphs are incorporated by reference
as if fully set forth herein.

79.  Pursuant to 28 U.S. Code § 1651, “all courts established by Act of Congress may
issue all writs necessary or appropriate in aid of their respective jurisdictions and agreeable to the
usages and principles of law.”

80. The Secretary’s IPPS standardized amount IPPS payments to the Hospitals are
unlawful under the TMA, APA, and Medicare Act and must be corrected. The Hospitals are
entitled to issuance of an order requiring the Secretary to eliminate the unlawful permanent

reduction to the IPPS rate.

48



Case 1:24-cv-02076 Document 1 Filed 07/16/24 Page 49 of 49

REQUEST FOR RELIEF
WHEREFORE, the Hospitals respectfully request the following orders:
A. Vacating the PRRB’s ruling that it lacks jurisdiction over the Hospitals’ claims and
reinstating the Hospitals’ appeals;
B. An order directing the Secretary to recalculate the standardized amount for FY 2024
by applying a positive adjustment in the amount of 0.9412 percent (or, at a minimum,
0.7 percent), to recalculate the Hospitals’ IPPS payments for FY 2024 accordingly, and
to make payments due to the Hospitals plus interest calculated under 42 U.S.C. §
139500(1)(2);
C. Inthe alternative, a writ of mandamus ordering the Secretary to recalculate the FY 2024
standardized amount as described above;
D. An order giving the Court continuing jurisdiction over this action until the Secretary
has complied with the Courts orders;
E. An order requiring the agency to pay legal fees and cost of suit incurred by the
Plaintiffs; and
F. An order providing such other relief as the Court may consider appropriate.
Date: July 16, 2024 Respectfully submitted,
/s/ Daniel J. Hettich
Daniel J. Hettich
D.C. Bar No. 975262
KING & SPALDING LLP
1700 Pennsylvania Avenue, N.W.
Suite 900
Washington, D.C. 20006
(202) 737-0500 (phone)

202.626.3737 (fax)
DHettich(@kslaw.com
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