States Fill Gaps in FTC Crackdown on Health-Care Consolidation
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o Legislation for state review of health-care deals on the rise
« New laws could fill federal enforcement gaps, officials say

States are increasingly enacting laws requiring hospitals and other health-care
providers to notify them about smaller mergers or acquisitions, supporting the work of
federal antitrust enforcers probing the health-care sector.

Federal Trade Commission officials and health policy researchers say health-care
consolidation drives up medical costs and erodes the quality of patient care. But such
transactions have continued despite a series of successful hospital merger challenges
in recent years, including four abandoned deals following FTC lawsuits in 2022 alone.
That’s in part because federal enforcers don’t always know these deals are happening.

“We’re seeing systems that are getting larger and larger and larger,” said Gwendolyn
Cooley, Wisconsin assistant attorney general for antitrust. “Making sure there are
enough boots on the ground looking at these—it's extremely important, and the FTC
can’t do it alone.”

The American Hospital Association reported nearly 2,000 hospital mergers between
1998 and 2021, leaving the US with just over 6,000 hospitals, down from around 8,000.

In response, California, Minnesota, lllinois, and Indiana in just the past year have
passed laws requiring health-care entities to notify state authorities before closing a
merger or acquisition. Most of these laws allow state agencies to review and challenge
deals that fall below the $119.5 million Hart-Scott-Rodino threshold for reporting
proposed deals to federal antitrust agencies.

The expanding state legislation can fill gaps left by federal antitrust enforcement in the
healthcare sector, FTC officials and state attorneys general say.

Read More: US Launches Inquiry Into Private Equity Health-Care Deals (1)

Some nonprofit merger review statutes have been on the books for a while. But
expansions to include review of all hospital transactions—mostly in states with
Democratic attorneys general—is a new and accelerating phenomenon, said Cooley,
who also chairs the National Association of Attorneys General Multistate Antitrust Task
Force.
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Indiana became the first GOP-led state to follow suit after Gov. Eric Holcomb (R) signed
a bill into law this week guaranteeing review of health-care transactions. But similar
proposals have failed in some states, including Florida and North Carolina.
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“More and more, state policymakers are trying to identify where are those areas where
we can plug those gaps and preserve what little bit of competition still exists in the
marketplace,” said Natasha Murphy, director of health policy at the progressive Center
for American Progress.

Health-care entities have argued mergers and acquisitions can boost access to care.
Aaron Wesolowski, vice president of research and strategy at the American Hospital
Association, said these transactions often provide pro-competitive benefits for patients,
helping to keep hospitals open and lowering health-care costs.

Blocking Deals

Minnesota enacted legislation in May 2023 mandating that all health-care entities report
proposed transactions to the state’s commissioner of health and its attorney general.
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Officials are already leaning on that law to push back against hospital mergers over
potential harm to the public interest.

Nonprofit providers Marshfield Clinic Health System and Essentia Health, for example,
abandoned their planned merger in January after Minnesota Attorney General Keith
Ellison (D) began reviewing the deal under the newly-passed state law.

“We know our state, we know our region,” Ellison said. “We know the players, we know
the people, often. We try to form relationships with them—and that’s something that’s
difficult for the federal government to do because it’s far away and so big, and has a
national scope.”

Without the health-care transaction law in place, state officials wouldn’t have found out
about the merger and its implications until further down the road, Ellison said. The
nonprofit providers had argued a merger would expand access to care.

In 2022, Rhode Island Attorney General Peter Neronha (D) blocked a proposed merger
between two major health-care providers—Lifespan Corp. and Care New England
Health System—on antitrust grounds. State lawmakers had recently updated Rhode
Island’s longstanding Hospital Conversions Act to include antitrust review, which paved
the way for Neronha'’s rejection of the deal.

“That was a fairly significant change in our Hospital Conversions Act in cases where
antitrust issues may arise,” Neronha said, adding the burden now falls on merging
parties to challenge the attorney general’s decision in court, rather than vice versa.
According to the providers, merging would allow for better coordination and improve the
quality of medical care in the region.

The FTC also challenged the Lifespan and Care New England deal, underscoring
alignment in federal and state priorities in the healthcare antitrust space.

Broader Enforcement Community

The FTC and the Justice Department’s Antitrust Division review proposed deals valued
at or above the federal HSR threshold, which limits their ability to detect smaller
acquisitions that could nonetheless catalyze larger-scale consolidation and financial
distress for hospital systems.

State attorneys general are on the front lines of assessing the impact of consolidation
on local communities, said Rahul Rao, deputy director of the FTC’s Bureau of
Competition, at a University of Pennsylvania antitrust event last month. Working with
states can help the FTC detect mergers the agency may not otherwise be aware of,
Rao added.
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“There’s more work out there than we can handle,” Rao said. “Being able to coordinate
and tap into a broader enforcement community, and being mindful of our collective
resources and how we’re using it, allows us to be more effective and efficient.”

The federal antitrust framework allows regulators to target mostly the “larger, more
egregious acquisitions,” said Murphy, of the Center for American Progress. She said
she sees consolidation among healthcare providers—transactions that often fall below
the federal HSR threshold—as an area the FTC could scrutinize through state
legislation.

Minnesota Assistant Attorney General Elizabeth Odette, who manages the office’s
antitrust division, said state agencies have local knowledge federal regulators lack, such
as an understanding of how far residents drive to access their closest health-care
provider. Those insights can help inform antitrust enforcement priorities, she said.

Private Equity in Focus

The uptick in state laws comes as regulators are taking particular interest in the role of
private equity in health-care consolidation. Enforcers are scrutinizing “roll-ups,” in which
a private equity firm makes an initial acquisition and then proceeds to acquire numerous
businesses in the same sector.

While recent state laws encompass both private and nonprofit health-care entities,
some agencies are zeroing in on private equity. California Attorney General Rob Bonta
(D) introduced a bill last month aimed at strengthening state review of private equity
health-care transactions in particular.

“Private equity has served corporate profiteers by maximizing their profits at the
expense of access, quality, and affordability of healthcare for Californians,” Bonta said
in a statement, adding that the legislation “curtails harmful transactions.”

Private equity firms say their foray into health-care provides practices with capital to
invest in technology and other enhanced services for patients, improving the quality of
care.

The FTC, DOJ, and Department of Health and Human Services announced last week
they’re seeking public comments on small acquisitions by private equity companies in
the health-care industry. The FTC also sued US Anesthesia Partners Inc. and its private
equity partner in September, alleging they used the “roll-up” strategy to monopolize the
market for anesthesiologists in Texas.

“The antitrust laws can make our healthcare system more free, more functional, more
fair,” said Jonathan Kanter, the DOJ’s antitrust chief, at a public workshop last week.
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