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Surprise Billing Proposed IDR Rule – Changes to 

Open Negotiation, Batched and Bundled Items 

and More 
October 30, 2023 

The Administration released a new proposed rule it believes will improve the Independent 

Dispute Resolution (IDR) process used to resolve payment disputes for certain out-of-network 

charges. The proposed rule purports to be responsive to feedback from providers, payers and 

IDR entities and some provisions appear to be helpful. However, in a new twist, the proposed 

rule would require the open negotiation process to go through the Federal IDR portal – 

even clients not currently engaged in arbitrating through the Federal IDR entity should review 

these proposed changes. 

Click here for the 443-page proposed rule, here for the fact sheet and here for the press release. 

Text of the proposed rule begins on PDF page 309. Comments are due January 2, 2024. 

The fact sheet provides a good summary, especially of the more ministerial proposals.  See Table 

1 (PDF page 39) for a chart outlining the steps of the Federal IDR process under the proposed 

rule; click here and see pages 8-9 to compare to the current process. 

Summarized below are the provisions we believe will be of most interest to clients participating 

in the Federal IDR process. We continue to review the proposed rule and welcome your 

comments on significant provisions. 

Open Negotiations (discussion beginning on PDF page 59.)  

The proposed rule seeks to put more structure around the open negotiation process, imposing 

new information exchange requirements and processes to track open negotiations through the 

Federal IDR portal. Notably, it would require the party seeking negotiation to submit the open 

negotiation notice through the Federal IDR process; the parity in receipt of the open negotiation 

notice (most likely the payer) would be required to provide a written response through the 

Federal IDR portal no later than the 15th day of the 30-day negotiation period. Currently any 

negotiations occur privately. This new process has pros and cons, but it may help providers who 

are ghosted by the payer during the open negotiation process.  

Use of CRACs and RARCs (discussion beginning on PDF page 44) 

The proposed rule would require plans and issuers to use CARCSs (which explain why a claim 

or service line was paid differently than it was billed) and RARCs (which provide additional 
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explanations for an adjustment already described by a CARC or convey information about 

remittance processing). These disclosures (to be determined later through guidance) are intended 

to provide additional information providers need to inform the open negotiation process and the 

decision to initiate the Federal IDR process.  

Batched Items (discussion beginning on page 113) 

The proposed rule would allow batching of: 

• Items and services furnished to a single patient on one or more consecutive dates of 

service and billed on the same claim form (a single patient encounter); 

• Items and services billed under the same service code or a comparable code under a 

different procedural code system; and 

• Anesthesiology, radiology, pathology, and laboratory items and services billed under 

service codes belonging to the same Category I CPT code section. 

Batching would be limited to 25 qualified IDR items and services in a single dispute, although 

input is sought on increasing the number to 50. 

Bundled Payments (discussion beginning on PDF page 42; see also PDF page 140)  

The proposed rule would define “bundled payment arrangement” as an arrangement under 

which: 

(1) A provider, facility, or provider of air ambulance services bills for multiple items or 

services furnished to a single patient under a single service code that represents multiple 

items or services (ex. DRG code); or 

(2) A plan or insurer makes an initial payment or notice of denial of payment to a provider, 

facility, or provider of air ambulance services under a single service code that represents 

multiple items or services furnished to a single patient (ex. DRG code). 

The IDR entity would be required to make one payment determination for the multiple qualified 

IDR items and services included in the bunded payment arrangement. The bunded payment 

arrangements would not be subject to the rules for batched determinations.  

Administrative Fees (discussion beginning on PDF page 141) 

Significant changes (see chart on page 149), including changes to the recently proposed IDR 

Process Fees rules which are not yet finalized, are proposed. 

Applicability Dates (discussion beginning on PDF page 180) 

The applicability dates vary; notably the proposed changes for batching would apply to disputes 

with open negotiation periods beginning on or after the later of August 15, 2024, or 90 days after 

the effective date of the final rules.  

 

For additional information, please contact our General Counsel Diane Turpin at 

diane.turpin@shcare.net or 202-578-5444. 

mailto:diane.turpin@shcare.net

