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March 15, 2021

EHR Transparency Regulations Go into Effect April 5th

From:	David Introcaso, Ph.D., VP, Regulatory Affairs (david.introcaso@shcare.net) 

This memo calls your attention to regulatory implementation of 21st Century Cures Act provisions regarding electronic health records (EHRs) transparency requirements.   (For more information via ONC go here.  For a narrative summary of the regulatory requirement see this 16-page March 2020 Katie Keith Health Affairs Blog post.)   What follows is a summary of the regulations regarding EHR transparency.  These regulations go into effect on April 5th.   (The initial compliance date was November 2, 2020 but extended to April 5 due to the PHE.)  Please note, CMS will continue to roll out additional regulatory requirements through 2023. 

2016 21st Century Cures Act legislation requires providers in Medicare and MA, Medicaid and CHIP, ACA QHPs - but not insurers offering employer-based insurance, SHOP coverage or stand-alone dental plans - to make patients’ EHRs information transparent to them free of charge.  The rule also requires enabling patients to provide feedback and obtain and provide health information in a safe and secure manner via easily downloaded Application Program Interfaces (or APIs) certified by the ONC.  A patient access API and a provider directory API must be implemented by July 1, 2021.

Health care providers are broadly defined.  They include providers working in hospitals, skilled nursing facilities, nursing facilities, other long term care facilities, home health, health care clinics, community mental health centers, emergency medical service providers, FQHCs, group practices, pharmacists and pharmacies, laboratories, physicians, providers operated by, or under contract with, the Indian Health Services, rural health clinics, ambulatory surgical centers, therapists, and any other category of healthcare facility, entity, practitioner, or clinician determined appropriate by the DHHS Secretary.  

The regulatory rule does not apply to psychotherapy notes that are separate from the patient’s record and information compiled in reasonable anticipation of or use in an administrative, civil or criminal action or proceeding. 

Beyond the EHR itself, providers are required to make electronically available to patients these eight types of notes: consultation notes; discharge summary notes; history and physical notes; imaging narratives; laboratory report narratives; pathology report narratives; procedure notes; and progress notes.  

Providers may require patients to sign a release to obtain access.  Practices may continue to use paper charges if they do not use electronic records, i.e., this regulation irrelevant.  

If you have questions, please contact me.  Thank you. 
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